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ATTORNEYS OF RECORD.

CECIL H. CLEGG,
Fairbanks, Alaska,

Attorney for Plaintiff and Appellee.

CHARLES E. TAYLOR,
Fairbanks, Alaska.

JOHN L. McGinn,
Fairbanks, Alaska.

JULIEN A. HURLEY,
Fairbanks, Alaska.

Attorneys for Defendants and Appellants.

In the District Court for the Territory of Alaska,

Fourth Division.

No. 3809.

WALTER SAKOW,
Plaintiff,

vs.

J. E. RILEY INVESTMENT COMPANY, a cor-

poration, HARRY P. SHEPPARD and

HARRY DONNELLEY,
Defendants.

AMENDED COMPLAINT.
Comes now the plaintiff above named, and, for

cause of action agaiiast the defendants, alleges as

follows

:
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I.

That the defendant, J. E. Riley Investment Com-

pany, is a corporation organized and existing imder

and by virtue of the laws of the State of Nevada

and authorized to do, and doing, business in the

Territory of Alaska.

II.

That plaintiff is now, and for more than four

years last past has been, the owner in fee as to all

persons, save and except the United States of

America, and entitled to the sole and exclusive pos-

session of that certain placer mining claim kno\^al

and described as follows, to wit: The Good Hope

Placer Mining Claim, containing twenty acres,

more or less, situate on the first tier of benches on

the right limit of Otter Creek, a tributary of the

Iditarod River, in the Otter Mining and Record-

ing Precinct, Fourth Division, Territory of Alaska,

bounded and described as follows: Commencing at

the initial stake or Post No. 1 at the Northeast

corner of said [1*] claim; thence in a Westerly di-

rection 1320 feet downstream to Post No. 2 at the

Northwest corner of said claim; thence in a South-

erly direction towards said Otter Creek 660 feet to

Post No. 3 at the Southwest corner of said claim

;

thence in an Easterly direction 1320 feet upstream

to Post No. 4 at the Southeast corner of said claim;

thence in a, Northerly direction 660' feet to the initial

stake or Post No. 1, the place of beginning.

*Page numbering appearing at the foot of page of original certifieu

Transcript of Record.
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III.

That said defendants, on or about the 25th day of

September, 1934, ousted and ejected plaintiff from

said placer mining claim and do now wi^ong-fuUy

and unlawfully withhold the same, and the whole

thereof, from plaintiff to his damage as hereinafter

stated.

IV.

That said placer claim above described is chiefly

valuable for the placer gold and other minerals

therein contained, and that, during part of the

month of September and the month of October and

part of the month of November, 1934, said defend-

ants, without right or authority, unlawfully entered

thereon and excavated the same and conducted min-

ing and dredging operations thereon, and extracted

and removed therefrom placer gold and other

minerals of the value of Forty-five Thousand Dol-

lars ($45,000.00), and thereby depleted the estate

of plaintiff in said premises to the value of Forty-

five Thousand Dollars ($45,000.00), and said plain-

tiff thereby sustained damages in said amount of

Forty-five Thousand Dollars ($45,000.00).

Y.

That the acts of the defendants, and each of them,

in withholding from plaintiff the said placer min-

ing claim and in depleting the estate of this plain-

tiff therein were committed maliciously and in ])ad

faith and in wanton disregard of the rights of this

plaintiff in and to said placer mining claim, and said
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plaintiff should [2] be awarded such sum as puni-

tive damages as the said Court may allow.

VI.

That plaintiff herein has been obliged to and has

in fact employed the services of an attorney for the

purpose of prosecuting this action, and that a rea-

sonable smn to be recovered by plaintiff as fees for

said attorney is the sum of Two Thousand Dollars

($2,000.00).

Wlierefore, plaintiff demands judgment against

the defendants, and each of them, to the effect that

:

1. Plaintiff was at all the times hereinabove

mentioned, and now is, the owner and entitled to the

sole and exclusive possession of said Good Hope

Placer Mining Claim hereinabove described as being

wrongfully withheld by said defendants, and that his

estate therein is in fee as against all persons, save

and except the United States of America.

2. That plaintiff recover from the defendants,

and each of them, the sum of Forty-five Thousand

Dollars ($45,000.00) damages for the wrongful with-

holding and actual depletion of the value of said

placer miniiag claim hereinabove described, and for

such smn as may by the Court be allowed plaintiff

as punitive damages, and for the further sum of

Two Thousand Dollars ($2,000.00) as a reasonable

attorney's fee herein, and for his costs and dis-

bursements.

CECIL H. CLEGG,
Attorney for Plaintiff. [3]
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United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am attorney for the plaintiff

in the above entitled action; that said plaintiff re-

sides at Flat, Alaska, a, distance of at least five

hundred miles from the town of Fairbanks, Alaska,

the place where this verification is made ; that said

plaintiff is not now in said town of Fairbanks, and

for that reason I make this verification for and in

behalf of Walter Sakow, plaintiff herein; that I

have read the foregoing Amended Complaint, know

the contents thereof, and the matters and things

therein set forth are true as I verily believe.

CECIL H. CLEGG.

Subscribed and sworn to before me this 26th day

of January, 1935.

[Seal] LOUISE PARCHER,
Notary Public in and for the Territory of Alaska,

residing at Fairbanks, Alaska.

My commission expires April 30th, 1938.

Service of the foregoing Amended Complaint, by

receipt of a copy thereof, is acknowledged this 28th

day of January, 1935.

CHAS. E. TAYLOR,
JNO. L. McGinn,
Attorneys for Defendants.

[Endorsed] : Filed Jan. 28, 1935. [4]
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[Title of Court and Cause.]

SECOND AMENDED ANSWER
TO AMENDED COMPLAINT

Come now the above named Defendants, and for

answer to the Amended Complaint of the Plaintiff,

admit, deny, and allege as follows:

1. Defendants deny each and every allegation

contained in Paragraphs Two (2), Three (3), Four

(4), Five (5), and Six (6) of said Amended Com-

plaint.

And for a further and affirmative defense tu tlie

said Amended Complaint, these Defendants allege:

1. Tha,t at all the times herein mentioned, the

Defendant, J. E. Riley Investment Company, was

and is a Corporation duly organized and existing

under the laws of the state of Nevada, and engaged

in and carrying on a general mining business in

Otter Precinct in the Fourth Judicial Division,

Territory of Alaska.

2. That on or about the 6th day of July, 1926,

the Defendant herein, Harry P. Sheppard, was and

ever since said time has been, and is now the owner

in fee (subject only to the paramomit title of the

United States) of those certain placer mining

claims, known and described as the Blue Bird

Placer Mining Claim and the North Star Placer

Mining Claim each of said claims being situ-

ated and adjoining the northerly side line of the

K. P. A^. Association Placer Mining Claim, on Otter

Creek in the Otter Recording Precinct, [5] Fourth

Division of Alaska, each of said claims containing

Twenty (20) acres of ground;
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3. That during- the year, 1930, the said Harry

P. Sheppard, for a good and valuable considera-

tion, executed and delivered to the Defendant, J. E.

Riley Investment Company, a Lease to and upon the

said Blue Bird and North Star Placer Mining

Claims, and the said Corporation thereupon went

into posession of said mining claims, and ever since

the said year, 1930, the said Corporation Defendant

has been and is now in the actual possession of the

said Blue Bird and North Star Placer Mining

Claims and each of them, as Lessee thereof, and has

been and is now engaged in mining and dredging

thereon

;

4. That on or about the 27th day of October,

1930, the Plaintiif, Walter Sakow, entered upon the

said Blue Bird and North Star Placer Mining

Claims and attempted to locate a portion of each

of said claims as a mining claim, and described such

attempted location as the Good Hoppe Claim, being

the same identical mining claim as set out in Para-

graph Two (2) of said Amended Complaint; that

the particular portions of each of said claims, the

Blue Bird and the North Star entered upon by the

Plaintiff, were as follows:

All of the said Blue Bird Claim, save and

except a strip of ground 200 feet, more or less,

in width on the westerly end of said Claim, and

a strip of ground 150 feet, more or less, in

width situated on the south side thereof;

North Star Claim :—that portion of the North

Star Association consisting of a strip of ground

100 feet, more or less, in width on the west end
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of said North Star Claim, and extending from

the Northerly side-line thereof 450 feet, more

or less, toward the southerly side-line of said

North Star Claim;

5. That at said time, the said ground so at-

tempted to be located by the said Plaintiff on said

Blue Bird and North Star Claims was not unappro-

priated Government land and was not then open or

available to location by the Plaintiff or any other

person, for any purpose whatsoever, but was then

and there the property of the said Harry P. Shep-

pard, and was then and there in the possession of the

Defendant, J. E. Riley Investment Company, a Cor-

poration as Lessee thereof, and that said Walter

Sakow was then and there a tres- [6] passer upon

tlie said Blue Bird and North Star Placer Mining

Claims, and did not acquire any right, title, or

interest in the said claims or either of them by

reason of his attempted location thereof;

6. That these Defendants have been compelled

to employ the services of an Attorney to defend

this action, whose services are reasonably worth the

sum of Fifteen Hmidred Dollars ($1,500.00) ;

Wherefore, these Defendants pray that Plaintiff

take nothing by his action, and that the Defendants

have and recover from the Plaintiff the costs and

disbursements herein, including the Attorneys' fees

in the sum of Fifteen Himdred Dollars ($1,500.00).

JOHN L. McGINN
CHAS. K TAYLOR
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United States of America,

Territory of Alaska,

Fourth Division—ss.

Charles E. Taylor, being first duly sworn on oath,

deposes and says : I am one of the Attorneys for the

above defendants in the above entitled action, and

make this verification for and in their behalf for

the reason that they are not present to make this

verification for themselves; that I have read the

foregoing Second Amended Answer and know the

contents thereof; and that the same is true as I

verily believe.

CHAS. E. TAYLOR

Subscribed and sworn to before me this 8th day

of January, A. D. 1936.

[Seal] GEO. W. ALBRECHT
Notary Public in and for Alaska.

My Commission expires August 15, 1939.

Due service hereof admitted this Jan'y 9th, 1936.

CECIL H. CLEGG
By L. P. C.

Attorney for Plaintiff

[Endorsed] : Filed Jan. 9, 1936. [7]

[Title of Court and Cause.]

AMENDED REPLY
Comes now the plaintiff herein and, by leave of

Court first had and obtained, for amended reply to
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the second amended answer of defendants, admits,

denies and alleges as follows:

I.

Plaintiff denies each and all of the allegations

contained in paragraphs 1, 2, 3, 4, 5, and 6 of de-

fendants' further and affirmative defense contained

in said Second Amended Answer.

For a first, further, and affirmative defense to

said Second Amended Answer of Defendants, plain-

tiff alleges a,s follow^s:

I.

That the above named defendant, Harry P. Shep-

pard, failed to make a valid location of the pre-

tended placer locations of mineral land known as

the "Bluebird Placer Mining Claim" and "North

Star Placer Mining Claim" respectively, in that:

(a) The boundaries of said pretended claims

were not distinctly marked on the ground so that

the same could be readily traced or readily iden-

tified.

(b) No discovery of gold was made by said

Sheppard within the boundaries of either of said

pretended locations prior [8] to the time or times

any location certificates of either of said locations

was recorded in the office of the Recorder of the

Otter Precinct, Alaska, in which precinct said pre-

tended locations were situate.

(c) No location certificate of either of said

claims was filed as required by law in the office

of the Recorder of said Otter Precinct, Alaska, and
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the pretended certificates of said pretended loca-

tions filed in the office of the Recorder of said

Otter Precinct, Alaska, of said so-called ''Bluebird"

and "North Star" locations did not contain any

statement in either of them as to the date of dis-

covery of gold by the pretended locator of either

of said alleged placer claims, nor as to the date

of the posting of the location notices on either of

said pretended claims.

(d) Neither of the said pretended locations

were tied to any natural object or permanent monu-

ment, nor to any well known mining claim, and, by

reason of each and all of the matters and things

hereinbefore alleged, said pretended locations of

said Bluebird and North Star placer mining claims

by said Sheppard on July 6, 1926, were, and each

of them was, and is now, void and of no effect.

And for a second, further, and affirmative defense

to said Second Amended Answer of Defendants,

plaintiff alleges as follows, to wit:

I.

That the pretended location of the Bluebird

Placer Mining Claim and the North Star Placer

Mining Claim on July 6, 1926, by said defendant,

Harry P. Sheppard, was not made in good faith by

him as a bona fide locator of either of said claims,

but each of said locations was a, dummy location

for the use and benefit of one Angus McLellan, and

each of said locations was attempted to be made

1)y said Angus McLellan for his sole benefit and for

himself alone, with the unlawful intent and purpose
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of defrauding the United States of America out of

said mineral lands under the guise of a [9] dummy
location made in the name of said Sheppard as

locator of each of said claims for the express rea-

son that said Angus McLellan was then and there,

and theretofore had been, largely indebted to vari-

ous firms, persons, and corporations in large

amounts of money, and some of said creditors had

theretofore secured judgments against him and

other persons individually and as co-partners, and

each and all of said judgments were issued out of

this Court and were valid judgments and wholly

unsatisfied on July 6, 1926.

II.

That each of said pretended locations of the Blue-

bird and North Star placer mining claims made on

July 6, 1926, was made by said Angus McLellan

under the guise and in tlie name of said Harry P.

Sheppard and not in his own name for the sole

purpose and with the unlawful intention of cheat-

ing and defrauding said judgment creditors here-

inbefore mentioned, or some of them.

III.

That the unlawful purposes, intentions, and de-

signs of said Angus McLellan as hereinabove stated

were at all times well known to said defendant Shep-

pard, who actively joined in the execution thereof,

and voluntarily conspired with and aided and

abetted said Angus McLellan therein by lending his

name for use in such unlawful enterprise and by
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falsely writing, preparing, and signing the pre-

tended location notices of said Bluebird and North

Star locations with his own name as locator of each

of said locations, whereas, in truth and in fact, each

of said locations was made for the sole use and

benefit of said Angus McLellan.

IV.

That, by reason of all of the matters and things

hereinbefore alleged, each of said pretended loca,-

tions called the Bluebird and North Star placer

mining claims was, and is now, fraudulent and void

and each thereof was fraudulent and void at the

time of the entry and appropriation by the plaintiif

,

Walter Sakow, of the Good Hope Placer Claim

described in plaintiff's complaint. [10]

Wherefore, having replied to defendants' Second

Amended Answer, plaintiff demands judgment here-

in as prayed for in his Amended Complaint.

CECIL H. CLEGG
Attorney for Plaintiff

United States of America,

Territor}^ of Alaska,

Fourth Judicial Division—ss.

Walter Sakow, being first duly sworn, on oath

deposes and says: I am the plaintiff in the above

entitled action. I have read the foregoing Amended
Reply, know the contents thereof, and the matters
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and things therein alleged are true as I verily

believe.

WALTER SAKOW
Subscribed and sworn to before me on this 10th

day of December, 1936.

[Seal] CECIL H. CLEGG
Notary Public in and for the Territory of Alaska,

residing at Fairbanks, Alaska.

My Commission expires April 30th, 1938.

Service of the foregoing Amended Reply, by re-

ceipt of a copy thereof is acknowledged this 11th

day of December, 1936.

CHAS. T. TAYLOR,
for Donnelley & Inv. Co.

JULIEN A. HURLEY
of Attorneys for Defendants

Harry P. Shep/^ard

[Endorsed] : Filed Dec. 11, 1936. [11]

[Title of Court and Cause.]

DEMURRER TO AMENDED REPLY
Come now the above named defendants by their

attorneys, John L. McGinn, Julien A. Hu.rley, and

Chas. E. Taylor, and demur to the affirmative

matter set up in the Amended Reply of the plaintiff

as follows:

Defendants demur to the first, further, and

affirmative defense to the Second Amended Answer

of defendants for the reason that the same does not
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state facts sufficient to constitute a defense to said

Second Amended Answer of defendants.

The defendants demur to the second further and

affirmative defense of said plaintiff contained in

his Amended Reply to the Second Amended Answer

of defendants for the reason that same does not

state facts sufficient to constitute a defense to the

defendants' Second Amended Answer herein.

JOHN L. McGinn
JULIEN A. HURLEY
CHAS. E. TAYLOR

Attorneys for Defendants

Due service hereof admitted this December 11,

1936.

CECIL H. CLEGG
Attorney for Plaintiff

[Endorsed]: Filed Dec. 11, 1936.[12]

[Title of Cause.]

HEARING ON DEMURRER
The plaintiff was present with his counsel, Cecil

H. Clegg ; the defendant Harry Donnelley was pres-

ent with comisel Chas. E. Taylor, who also repre-

sents the Riley Investment Company, and Julien A.

Hurley was present representing the defendant

Harry P. Sheppard.

Argument to the Court wa,s had by Chas. E. Tay-

lor on the defendants' Demurrer to the plaintiff's

Amended Reply ; argument by counsel for the plain-

tiff ; rebuttal by Mr. Taylor.

The Court stated that he would give his decision

at 11 :55 a. m., and declared a recess until that time.
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11 :55 a. m.

Came the respective parties as heretofore, where-

upon, the Court being fully advised in the premises,

It was ordered that the demurrer be overruled.

Court adjourned until 10:00 a.m. of Monday,

December 14, 1936.

Entered in Court Journal No. 20, page 481, Dec.

12, 1936. [13]

[Title of Court and Cause.]

VERDICT

We, the Jury, duly impaneled and sworn to try

the above entitled cause, do, from the law and the

evidence therein find the issues joined in favor of

the plaintiff and against the defendants and that

the plaintiff is the owner of and entitled to the

possession of the property described in the Amended

Complaint, except that the westerly and easterly

end lines thereof are 459.6 ft. and 469.0 ft., respec-

tively, instead of 660.0 ft., as therein alleged.

We assess the damages of the plaintitf in the sum

of $22,500.00 twenty-two thousand Ave hundred dol-

lars.



vs. Walter Sakoto 17

Dated at Fairbanks, Alaska, this 29 clay of March,

1937.

L. F. JOY
Foreman

Mrs. Wm. Himter

Mrs. Carl A. Anderson

Louie G. Brigel

N. W. Jacobs

Wm. McConn
Violet Johnson

H. E. Wallace

Herbert D. Brazil

J. R. Nadon

L. W. Holmes

J. L. Blockhus

[Endorsed]: Filed Mar. 29, 1937.

Entered in Court Journal No. 21, page 125. [14]

In the District Court for the Territory of Alaska,

Fourth Division

No. 3809

WALTER SAKOW,
Plaintiff,

vs.

J. E. RILEY INVESTMENT COMPANY, a cor-

poration, HARRY P. SHEPPARD and

HARRY DONNELLEY,
Defendants.

JUDGMENT
Be it remembered that the above entitled cause

came on regularly for trial upon the merits in the
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above entitled Court before a jury on the 22nd day

of March, 1937, at which time said cause had there-

tofore been set for trial, said day being one of

the regular Court days of the General January 1937

Term of said Court, at which time plainti:ff ap-

peared in person and by his attorney, Cecil H. Clegg,

and the defendants, and each of them, appeared in

person and by their attorneys, Chas. E. Taylor and

Julien A. Hurley.

Whereupon plaintiff introduced certain oral and

documentary testimony and evidence and rested,

and the defendants did likewise and rested, and

plaintiff introduced certain testimony in rebuttal

and both sides rested, and said cause was there-

after argued to the jury by respective comisel for

plaintiff and defendants. The said Court thereafter

charged the jury, in writing, as to the law of the

case, and said cause was then submitted to said jury

for deliberation and determination.

Thereafter said jury, on the 29th day of March,

1937, returned into Court with their verdict, in the

words and figures following, to wit : [15]

[Title of Court and Cause.]

VERDICT

We, the Jury, duly impaneled and sworn to try

the above entitled cause, do, from the law and the

evidence therein find the issues joined in favor of

the plaintiff and against the defendants and that

the plaintiff is the owner of and entitled to the

possession of the property described in the Amended
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Complaint, except that the westerly and easterly

end lines thereof are 459.6 ft. and 469.0 ft., respec-

tively, instead of 660.0 ft., as therein alleged.

We assess the damages of the plaintiff in the sum
of $22,500.00, twenty two thousand five hundred

dollars.

Dated at Fairbanks, Alaska, tliis 29 day of March,

1937.

L. F. JOY
Foreman

Mrs. Wm. Hunter

Mrs. Carl A. Anderson

Louie G. Brigel

J. R. Nadon
L. W. Holmes

J. L. Blockhus

N. W. Jacobs

Wm. McConn
Violet Johnson

H. E. Walla,ce

Herbert D. Brazil

Avhich said verdict the said Court ordered filed in

said cause.

Thereafter said defendants, and each of them,

filed a motion for new^ trial in said cause and the

same was, on the 16th day of April, 1937, heard and

considered by the Court and the same was over-

ruled.

Now, therefore, by virtue of the law and the prem-

ises and the verdict of said jury aforesaid, it is, by

the Court,
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Ordered, adjudged and decreed that the plaintiff

herein, Walter Sakow, is the owner of and entitled

to the possession of that certain placer mining claim

known as the Good Hope (or Good Hoppe) Placer

Mining Claim situated on the right limit of Otter

Creek, in the Otter Mining and Recording Precinct,

Fourth Judicial Division, Alaska, bounded and de-

scribed as follows : Commencing at the initial stake

or Post No. 1 at the Northeast corner of said claim

;

thence in a Westerly direction 1320 feet downstream

to Post No. 2 at the [16] Northwest corner of said

claim; thence in a Southerly direction towards and

across said Otter Creek 459.6 feet to Post No. 3, at

the Southwest corner of said claim; thence in an

Easterly direction 1320 feet upstream to Post No.

4 at the Southeast corner of said claim; thence in

a Northerly direction 469.0 feet to the initial stake

or Post No. 1, the place of begimiing; and

It is further ordered, adjudged and decreed by

this Court that the plaintiff, Walter Sakow, have

and recover of and from the defendants, J. E. Riley

Investment Company, a corporation, Harry P.

Sheppard, and Hariy Donnelley, the sum of

Twenty-two Thousand Five Hundred Dollars ($22,-

500.00) in lawful money of the United States of

America, with interest thereon at the rate of six

per cent per annum from this date luitil paid, to-

gether with the costs and disbursements of plaintiff

herein to be taxed by the Clerk of this Court at

$1398.00, and an attorney's fee for plaintiff's attor-

ney, in the sum of $1000.00.
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Done in open Court at Fairbanks, Alaska,, this

19th (lay of April, 1937.

HARRY E. PRATT
District Judge

Service of the foregoing, by receipt of a copy

thereof, acknowledged April 16th, 1937.

JULIEN A. HURLEY
CHAS. K TAYLOR

Attorneys for Defendants

[Endorsed] : Filed Apr. 19, 1937.

Entered in Court Journal No. 21, page 157. [17]

[Title of Court and Cause.]

BILL OF EXCEPTIONS
This cause came on regularly for trial at Fair-

banks, Alaska,, at 10:00 o'clock A.M., Monday,

March 22nd, 1937, before the Honorable Harry E.

Pratt, Judge of the above entitled Court, sitting

with a jury, the Plaintiff appearing by his attorney

Cecil H. Clegg, and the defendants by their attor-

neys, Julien A. Hurley, and Chas. E. Taylor. There-

upon, the following proceedings were had and testi-

mony was taken.

SAMUEL L. COTTEN,

a witness for Plaintiff, testified in substance as fol

:

lows

:

I live at Fairbanks, Alaska, and have lived there

about seven years and have followed mining gener-
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ally. I have worked for the Berry Dredging Com-

pany, F. E. Company, and have been interested in

ground in different places. I have had a five year

course at the University of Arizona and School of

Mines, a mining engineer course for three and one-

half years. I have worked for mining companies at

Bisbee and did underground work and some survey-

ing, as well as flat surfaces, and after I left school

I put out the mining year report for the General

Petroleum in 1923 for the State of California. In

1921, I think, [18] I checked a tmmel, which, of

course, is not very complicated—is on plain surface

for concrete work; and then in Alaska, I took over

a road job for the U. S. Fidelity" and Guaranty

Company on a,ccount of Hubbell-Weller Engineer-

ing Corporation failed on it. I had to check that

and make a report of it. I did thirty-six miles of

ditch work for the Reconstruction Finance Corpo-

ration at Livengood. That was in last October, Sep-

tember of last year.

I know Walter Sakow and the defendants Don-

nelley and Sheppard. I know the mining section

known as the Iditarod country in the Otter Pre-

cinct. I was there from November 15 to about the

27th in the year 1934. I was engaged by Walter

Sakow to go down and sur^^ey a mining claim, the

name of which was the Good Hope. Walter Sakow

and Harry Agoff assisted me, acting as rodman and

chainman. I used a transit and steel tape. Those

are the usual and ordinary instruments used by

surveyors. I had used these instruments before, in

school and out of school.
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I went down to survey this claim, and I found

there were no government surveys there at that

time, and, in fact, I could find no indication of any

prior survey that I could really tie into. No one

had ever set up any monument and established true

north and south, in plain words, so I took and

started from the Government Bridge, something

someone else could check. That is near the town

of Flat, and in the town of Flat. That was about a

mile and a, half approximately from this property

claimed by Sakow, laiown as the Good Hope.

It was on Otter Creek. I saw another creek

there, Flat Creek. Flat Creek comes in generally,

just below, or just west of the town of Flat, at

angles. Flat Creek runs into Otter. The valley is

very flat and extends two or three thousand feet in

width. On the north side of the valley the hills rise

rather sharply and not quite so sharply on the

south. [19]

Sakow took me up to the vicinity of what he

claimed was his ground. I went to the recording

office with Sakow and looked at records. When we

got up there, I found two posts that were up, his

initial post and post No. 2. The initial j)ost was on

the northeast corner of his claim, and that part of

his claim was a little more elevated than the I'est

of it ; very easy to see when you get in that vicinity.

It was on the north side of the valley and up stream.

That is the same as the right limit. The second

stake or post that I spoke about was down stream,

or in a westerly direction from there, which was
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also easily seen, as there are no great obstructions

in that neighborhood. The initial post had a trespass

notice in a box, a cracker box or something up there

to protect the notice; it was typewritten. If I re-

member correctly, I saw a can lying there, but didn't

see any notice in in. I looked to see. On the second

post, I found another trespass notice. I saw an-

other trespass notice on some tailing piles that were

by the dredge, that the dredge had dredged. The

dredge was on the ground at that time. It was over

there on the right limit on Otter Creek. The dredge

had passed the notice, apparently had; the notice

w^as in its original position ; had dredged it and re-

set the notice after it went on by, or someone had.

The dredge w^as operating while I was there. There

were, as far as I could see, a full crew of men.

I found stake No. 4, but it wasn't up, it was down.

There was a hole where this stake apparently came

out of. The stake was lying do^^^l, either knocked

down or frozen out or something like that. Some-

times frost action causes this. It was rather large

for a stake. These stakes that I have described

were larger than I thought the law required ; larger

than the average stake I saw around there.

I didn't find any third stake. I went up to ask

Walter Sakow w^here he thought this stake was, and

he went out and pointed out the place where the

stake should have been, and it is possible that the

w^ay he [20] relocated (interrupted) He pointed

out to me where he thought tlie stake was originally.

I erected another stake there. At that time I liad
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some infoimation with reference to a claim above

there located by Miscovich, called the Honest Claim.

I made an examination of that with reference to

stakes. That is, stakes purporting to belong to the

claim known as the Honest Claim. I prepared a

diagram indicating the relative position of those

two claims on the right limit of Otter Creek and

showing also, the bridge that I spoke about in my
testimony just now, also indicating the airfield, and

indicating line of one, two and three flags, and some

markings showing where the Riley Investment Com-

pany's dredge had apparently operated, and some

old tailings, the location of some old tailings. This

map represents approximately, for the purpose of

illustration, the location of those different objects

on Otter Valley with reference to this mining claim.

Those directions and distances are approximately

correct, and that from my personal measurements.

This arrow here shows approximately true north,

taken at twenty-five degrees magnetic declination.

This object indicated by a black line marked
Otter Creek represents Otter Creek in its approxi-

mate position with the other objects. Thereupon,

Plaintiff had a map marked Plaintiff's Identifica-

tion No. 1.

This map marked Plaintiff's Identification No. 1

purports to show the location of the initial stake

with reference to those various objects that we have

discussed at the point marked initial stake—initial

post. This plat purports to show the stake which I

mentioned as the second post, which is marked Post
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No. 2, a,t the place marked Post No. 2, and the line

connecting these points indicates the line drawn be-

tween those tw^o posts. The parallelogram here,

marked Good Hope, indicates what I found to be

the exterior bomidaries of the Good Hope Claim as

indicated to me by Sakow at that time. [21]

At this place marked No. 3, I didn't find any post.

Right here, (indicating) is where I marked Post

No. 4. That is the post that was down and not up.

There was a hole there where it had been before.

Q. I notice here wdth reference to the Good

Honest Claim, is that the name you found doT\Ti there

wdth reference to the Honest Claim, or was it Good

Honest ?

A. To the best of my knowledge, it is.

Q. Does—it shows in broken lines here what is

marked Good Honest, that means Good Honest

Placer Claim, does it?

A. Yes, sir.

Q. What ?

A. Right.

I found two posts there, if I remember. This

corner No. 3 and this comer No. 2. I projected these

lines running westerly from these posts according

to the instructions I found in the claim notice. The

approximate height of the hill on the northerly side

of Otter Creek in the vicinity of those claims was

maybe fifteen hundred feet. That is going back up.

The hill, at or about the Good Hope Claim, starts

up at a rather good incline ; immediately after leav-

ing there, and as it goes west from there it con-
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tinues to keep a pretty steep grade. As it goes east,

it runs to a bluff at the point shown there on the

corner post No. 3 of the Good Honest Claim, where,

I would judge, it is about fifty feet high, due to the

fact that the river has cut into it there, or the

creek.

Cross Examination

I took the measurements, or the direction of the

claim that I have marked on this map Good Honest

Claim from the location notice that was recorded,

and that claim in the recorded notice is called the

Honest Claim; I think is called the Honest Claim,

I can't remember. There was not anything on the

post that would indicate that it was called Good

Honest Claim. I don't remember finding a notice

there. If I made a mistake it was due to the fact

that it was called the Good Hope and referred to as

Good Honest to me; that would be my only reason.

[22] I did not go according to what I heard some-

one call it rather than the recorded notice. I don't

remember what the recorded notice showed, it was

two and one-half years ago. I found two stakes on

the claim marked Good Honest Claim, stakes No.

3 and 2. They were on the east side of the claim,

the two easterly end stakes of the claim. I did

not find these stakes (indicating on the map) the

westerly end stakes. I looked for them for only

a short time. I established those two stakes on the

map according to what the location notice said, and

the location notice says in regard to these two

stakes, the two west end stakes, with reference to
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the two east end stakes that they were in a westerly

direction. Those corners do not indicate the exact

position of those ]30sts; there are broken lines that

show they do not. The line marked through here

marked Otter Creek indicates the location approxi-

mately of Otter Creek.

I did not make a survey of the Creek itself, not a

complete survey. I cut various points and estab-

lished various points on it wherever it crossed claims

or came in contact with it, the Good Honest and

Good Hope Claims. I did not survey this Otter

Creek with respect to the west end lines of the Good

Honest Claim. I did survey it with respect to the

east line of the Good Honest Claim, and also with

respect to where it crosses the south end line of

what is marked the Good Hope Claim. You don't

make an actual survey of the creek in that nature

like you would a claim. This shows as correctly as

could be put on the map at the time I made it the

position of Otter Creek as it bends and turns in that

section. I put Otter Creek in its approximate posi-

tion. I did not make a separate survey of it.

These lines here indicate the boundaries of the

Good Hope Claim. I know it does because I mea-

sured it and surveyed it. I know it was the Good

Hope Claim because I saw the stakes and read the

notice. It was pencil written on the initial post,

written by Sakow. All I know was what I was told by

Sakow and what I saw. I saw^ these two stakes stand-

ing [28] up and one stake fallen down and I indi-

cated the other corner according to what he told me.
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I was told these flags were the KPM Association

line. I did not find any stakes along that line indi-

cating it was the KPM line. I looked for them. I

did not know it was a claim. I heard it w^as while

I was down there. I looked for the stakes and

couldn't find them. I also inquired for stakes. Mr.

Donnelley told me, if I remember right, that that

flag line was the KPM line. Doimelley assumed

these flags were stakes. There was nothing on those

flags. Donnelley said, that is the KPM line and I

examined these flags. There was nothing on them.

Mr. Hurley: I would like to have this picture

marked for identification.

Picture marked Defendant's Identification A,

copy of which is attached hereto, and made a part

hereof.

Mr. Gotten : I did not go entirely up and down

this claim the length of this line here where these

flags were. I went down to the claim, or where the

corner stakes should have been. I knew that it was

an eight claim association. I went down and looked

for where these corner stakes should be. That is the

reason I made that survey, looking for them and

trying to locate them.

Thereupon, the witness was shown Defendant's

Identification A, and testified that he didn't find

tilat stake.

Otter Greek at this time was fi'eezing in some

l)]aces, some places frozen solid and some places

open. There were open holes here and there. How-
ever, you could walk upon it in most places. The
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reason I happened to put the line on the map here,

the line marked "flag", I was trying to show every-

thing I could. I naturally went down to survey this

claim first, and I wanted to find out its relative

position there to the KPM line. Sakow did not try

to get me to leave off this line on the map. These

flags were white flags set up on high poles appar-

ently for sighting with a transit or some instru-

ment, or if not, with the idea of marking a straight

line, as far as I could see. They were made of some

kind of white [24] cloth; weren't very old, I would

say, at least the year I was there, they were that

w^hite.

Redirect Examination

The scale of this map is two hundred feet to the

inch. With relation to the various objects attempted

to be depicted on it, that scale is carried out all over

the map, with reference to all the objects there.

Thereupon, the plaintiff offered in evidence the

said map, marked Plaintiff's Identification No. 1,

and said map was thereupon admitted in evidence

and marked Plaintiff's Exhibit A. Copy of which

is attached hereto and made a part hereof.

WALTER SAKOW,

plaintiff, sworn as a witness on his own behalf, tes-

tified in substance as follows:

My name is Walter Sakow. I live at Flat, Alaska

and have lived there continuously since 1915. I am



vs. Walter Sakotu 31

(Testimony of Walter Sakow.)

engaged at present in the business of mining. I

have followed it since 1915. I was born and raised

in Russia, stayed there until I was twenty-two years

old. I had a second grade high school education, and

after I came to Flat, I went to the night school. I

am a citizen of the United States since January 24,

1928. I have also been engaged in carrying U. S.

mail for four years from Flat to Holy Cross and

Anvik down the Yukon River during the winter.

For the past few years I have been working on

Flat Creek on the Upgrade Association. I had a

lease on the ground. Different parties have worked

with me. I know Otter Creek and its characteristics,

and tbe Flat or the Iditarod Mining District, Otter

Precinct. I have been on Otter Creek quite a few

times. I have been familiar with it since I staked

claim there in 1930. Before that time I go up and

down the road. Go up to Discovery in going up the

Creek, going different ways go up to Flat Creek.

Discovery Otter is a little more than two miles from

Flat Creek. I went up there siunmer time and win-

ter time but in the summer time never went very

often because I was on the Upgrade, working. I

[25] went up there in the winter time. When I was

in the town of Flat, I could see Otter Creek very

plainly, and up on Otter Creek and looking towards

Flat, you can see down. In the valley of the creek,

there were no hills of any kind. Across the valley,

it is approximately twenty-five hundred or three

thousand feet wide, probably a little more, don't
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know exactly. In the year of 1930, I was a mile

above the town of Flat on the right lunit of Otter

Creek. I was staking a mining claim. Peter Misco-

vich was with me. He lived at Flat at that time. I

have known him since 1915. We were just friends.

I went up there before Miscovich myself one day

and dug hole about six feet deep and about ten days

after I met Miscovich and he asked me to go up

and sign as witness for him, as witness location

notice of placer mining claim. Miscovich was a

family man and I was in the habit of visiting him.

When he asked me to be a witness for him, I told

him, I will. Early in the morning of October 27th,

we went up to Otter and we staked one claim; he

staked first, then I asked him, I going to stake a

claim down below. He says, alright, I was think-

ing to stake that myself, but he says, you go ahead

and stake that, and so we did stake one for me. I

was wdth him when he staked his claim. He staked

his claim first. I don't remember at what time we

left home to go up there but it was very early, just

about day break; how dark it was I don't know.

I can't recall exactly, but it was early in the morn-

ing ; we went early in the morning, of the 27th day

of October. We walked up, right up the valley.

When we got there he staked a claim and then I

staked one. I staked the Good Hope placer mining

claim. That was about two or three hundred feet

westerly direction from the claim he staked. That

would be down stream on the right limit of Otter

Creek. By the right limit of Otter Creek I mean
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by that the right hand side going down stream. The

ground, generally, was fairly level.

My northerly line was at the foot of the hill. The

first thing I did in staking my claim was I went

down and I cut a spruce tree and made [26] it

square and we post it; it was the initial post. It

was a growing tree. In order to get a stake or post,

I cut it and blazed in four corners and made a

square and staked it in the ground. I cut the tree

down. I had an axe with me. I had a lead pencil.

I didn't have anything else with me that day. Had

pick and shovel with me before, but on that day at

the time I was staking the claim it was on the claim.

The kind of post that I cut down, from the spruce

tree and put down as the initial post was four

inches in diameter and three and one-half to four

feet high above the ground. I can't tell how far

down in the ground I put it. The ground was froze

there, and just dug a hole there and put it down as

far as can put it. I dug the hole with the axe. I

tied braces on it. Put braces on the side, two or

three small sticks to hold it standing. I blazed it on

four sides. Miscovich was there at the time, right

by me. There was a wagon road coming down to the

claim where I staked the Good Hope Claim, coming

from the old summer road, hill road down to the

valley.

After I put the post down, I wrote with a lead

pencil on, it the name of the claim, initial post of

Good Hope Placer Mining claim, and sign my name.
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Walter Sakow, Locator, and then draw arrow 1320

feet, pointing in westerly direction downstream and

660 feet southerly direction towards post No. 4.

After that I went down stream and blazed and cut

best we could and went down and he and I put

post No. 2. Between these two posts we blazed a

line, quite a bit, with the axe. I can't tell how long

I took to blaze the line down there
;
just blazed down

straight so that anybody could see both sides, any-

body coming down here, went down just about 1320

feet. Stepped as near as I could guess it, then I

put the Post No. 2. The blazed line between these

two posts was visible, very good.

I cut another spruce tree and prepared it like

the other, squaring it and then put it down and tie

it up on another small tree or stump and tie it up

with wire on another tree. I had the wire with me,

bailing wire. [27] The post was about three and one-

half inches in diameter and three and one-half, or

over three feet high anyway. It was a good substan-

tial post, fresh. I put it in. the ground. I marked it

post No. 2 of the Good Hope Placer Mining Claim

and draw arrow and put my name on it. I draw

arrow towards initial post, 1320 feet, and then draw

arrow 660 feet, that southerly direction again to

where I was going to put post No. 3. After that, I

blazed a line again in southerly direction. That

would be across the valley. I went in that direction,

Oh, about, I thought about 660 feet; stepped that

off. I counted the steps, two steps for six feet. The
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character of the ground there between my second

post and to where I was going to put the third post

was covered with small brush and in places high

brush, too, and virgin, ground. It was easy enough

to get over, practically smooth, sloping down in the

direction I was going.

The third stake I put just across the river, on the

bank of the river. Otter Creek. It was a tamarack

tree. I cut down and blazed it like the others. I

made it into a stake. I squared it. I cut the tree

and made it square on four sides and brought it up

and put it in place. It was frozen ground so I put

braces on it and braced it up. There were braces

on three sides tied up with wire; couldn't drive it

into frozen ground very good. The ground was

worked out tailings in gravel. It was a post about

three and one-half to four inches in diameter and

about four feet above the ground. I put on it post

No. 3 of Good Hope Placer Mining Claim and my
name on it and draw arrows, like I did the other one,

about 660 feet to post No. 2, then upstream another

arrow I draw 1320 feet to post No. 4, easterly direc-

tion. I put my name on it.

From there I went up stream where I put post

No. 4. I step about 1320 feet upstream easterly di-

rection and I cut another tree and blaze it on four

sides like I did the other and put it in the ground.

I believe there was a little gravel there also. I put

it in the ground [28] just the same way, break it up
a little with the axe, but couldn't drive it very

deep, but braced it up like before, put three braces

;
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tied them up with wire, braces on it. That was

spruce tree I cut a little ways from there; fresh

tree from three and one-half inches in diameter to

about four inches; about three and one-half feet

above the ground, or about four feet, I can't tell

exactly. I marked that post No. 4 and draw arrows

like the others, one dow^nstream to post No. 3, 1320

feet; then arrow towards "initial post, 660 feet; I

marked my name on it. Then, next, we went home.

Between post No. 3 and post No. 4, there was a

good road, wagon road in there. Between these

posts there was a little brush there. We, I cut it,

blazed it, cut it out close to about twenty feet or

wider this way, around to post No. 4, but open

ground was at the other. It was all open ground,

it was tailings, straight tailings, level as a floor. I

think it was dredge tailings. Tailings was left. The

dredge was small and never stuck tailings up very

high, tailings very low. That is how it looked on

October 27. It was gravel the dredge had worked

out; near the edge of dredging ground; just about

right on the edge of virgin ground. There Avere no

high trees there, or brush. It was level ground. It

did not require any blazing to mark the line between

post No. 3 and post No. 4. There was a little willow

growing this side (indicating) of Post No. 4. I

cut the lines about twenty feet either way from the

post toward initial post; then about twenty feet the

other way towards post No. 3; from post No. 4 to

No. 3, all open.
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I wrote on the post, Post No. 4 of Good Hope

Placer Mining Claim and signed my name on it;

then draw arrows 1320 feet down stream toward

post No. 3, then arrow in 660 feet northerly direc-

tion towards initial post. When I got through with

post No; 4, I went over to my initial stake. The

ground between post No. 4 and the initial post was

open. [29] There was an old wagon road that rim

exactly on the line between two posts, but old wagon

road was close there. It was level grovmd about fifty

or sixty feet or one hundred feet from the initial

post.

Peter Miscovich was present when I was doing

this work that I have testified about. I think he

wrrote his name on my initial post, if I remember

right. After we got through there we went to Misco-

vich 's home at Flat. He wrote out a location notice

for me on the typewriter, made two copies for me.

I signed them right there and Pete Miscovich signed

for me, and the next day about ten o'clock in the

morning I took one of them up to the initial post

and put it in a can and tied it up with wire and left

it there. No one was with me. I put it right near

the top of the initial post in a tobacco can. It w^as

a flat can. The other notice I filed in the records of

the Otter Recording Precinct. I filed it December
22, 1930. Dave Brown was the Commissioner and
Recorder at that time. I got the notice back. When
I first went to this claim I sank a shaft and dug a
hole about six feet, near the middle of the claim.
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I had a pick, shovel and pan with me. The top of

the hole was muck. First went through one and one-

half feet, or something like that, on the muck, then I

hit gravel. After I got down as deep as I say I

went, I panned the gravel. I took it to a little slough

there and panned it out. I think I panned out three

pans. I found a little gold in two pans but I find

a good prospect in the last pan, third pan. It was

six feet deep. I found sufficient gold at that time to

justify me as an ordinarily prudent man in believ-

ing that I might afterwards develop a paying mine

from that property.

This paper is a location notice I filed in the

Otter Recording Precinct, December 22, 1930. That

is the notice that I just testified about that Misco-

vich wrote on the typewa^iter. My signature is there

as locator. The signature next below that is Peter

Miscovich. I was there when he signed it.

Mr. Clegg: We offer this in evidence, your

Houor, and ask [30] that it be marked Plaintiff's

Exhibit B.

Mr. Hurley: Would like to see it. (pause) We
would like to object to it, if tlie Court please, at this

time for the reason it is incompetent, irrelevant,

aud immaterial, and for the further reason that it

does uot set, does not contain the date of the posting

of the notice on the claim;

2. That it fails to describe the property with ref-

erence to a natural object, a permanent monument

or a well-known mining claim as required by the
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general mining laws of the United States of Amer-

ica, or of the laws of the Territory of Alaska in

effect at the time this notice was filed

;

3. That it fails to state the nmnber of feet in

length and the number of feet in width of the claim

;

4. That it fails to describe the boundaries there-

of, so far as applied to the number of stakes or

monuments.

5. That plaintiff failed to record his certificate of

location as required by law, this because in law an

invalid or insufficient notice is the same as no no-

tice.

6. Having failed to record a notice of his loca-

tion, his location was deemed abandoned and the

ground reverts to and become a part of the public

domain.

which said objections were overruled by the Court,

to which ruhng the defendants duly excepted, and

an exception was allowed by the Court.

Said Notice was thereupon admitted in evidence

and marked Plaintiff's Exhibit B, and was there-

upon read to the jury. Said

PLAINTIFF'S EXHIBIT B,

being in ^^ ords and figures as follows, to-wit

:

OGtmher 27, 1930, Notice of Location. Notice

is hereby given that I the undersigned here by

locate and Claim 20. (Twenty) across of ground

for placer mining purposes described as fol-

low— to with being
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*^from this Initial stake 1320 feet down stream

to post No. 2, thence 660 feet cross the creek

to post No. 3 thence 1320 feet up stream to post

No. 4. thence 660 feet back to this [31]Ini^itial

Stake

''this Claim is situated, on righ— limit of Otter

creek a Tributary of Iditarod River Otter re-

cording precinct fourth division Territory of

Alaska to be known Good Hoppe Claim Walter

Sakow Locator by Walter Sakow (signed)

Vittniss Peter Miscovich (Signed)

Gold Discovered Oct, 27, 1930" and on the back

of which is as follows: "No. 14009. Notice of

Location, Good Hope Claim, Located on the

Right Limit of Otter Creek, Walter Sakow.

Indexed—Filed for Record at Request of Wal-

ter Sakow 12/22/1930 at 11-15 A. M. Recorded

at Page 290 of Volume 2 of Loc. in the Record-

er's office for Otter Precinct, 4th Div. of Alaska.

D. E. Browne, (signed) Recorder."

I did some work on that claim in the spring of

1931. Before that I did some assessment work on

this ground. That was in the spring of 1931. I

cut brush about the middle of the Good Hope

Claim. I worked probably about fifteen or seven-

teen days in the month of April and May. I think

I filed an affidavit of some kind. After that I did

some further work on the ground. That was in

1932, I think, the last part of April and first part

of May. At that time I cut the brush and sank a
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shaft. It took nie about fourteen days. It was

frozen ground, but tliawed it out by wood fire.

Thawed the ground and dug it down; then I put

windlass and step ladder; go do\\n ou step ladder

and hoist up on windlass. At that tinie I was liv-

ing in the town of Flat. I did not live on the claim.

I would go back and forth from my home to the

claim. It was sufficient assessment work, more

than one hundred dollars worth of work.

After that I done woi'k in the spring of 1933,

prospecting with casing, what you call a casing

drill. I prospect the ground to find out how much

it was worth. [32]

I asked Harry Domielley if he work the ground.

That was in the fall of 1932 right in his store, or

in the bank, or business house, somewhere around

there. I told him I got the ground before I told him,

before that time I had staked the ground, and I like

to know if he Avant that ground, I said, and lie said,

you find gold tliere and prove it pay to work with

dredge and then I look at it. He said, you prospect

your gTound; enough money there to put the dredge

on it, then I look at it. That is what I meant when

I asked him if he would work my ground. He said

you prospect your ground and show me the gold

and prove it X)ay to work with dredge, and he said

I work it, and I told him I prospect it this winter.

I did, and I said, I think this winter, and he said,

this Avinter I won't be here. And I says that I have

to prospect it anyway and save the resources, and
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he says, I rather be here myself and see it right

Avhen it comes out of the gi'oimd ; and he said, I go

outside now and come back early in the spring,

early in April ; that will give you plenty of time to

prospect, and I would like to see how much in it,

othermse I have to go across all worked out tail-

ings, not enough money there, and I would be the

loser.

I started to work about the month of May, 1933.

I had a further talk with him. I ask him—^he didn 't

come the early part of April, but come the last part

of April or first part of May, don't remember ex-

actly, but I told him, ''Harry, I haven't got so much

time to put in the ground to prospect as you want

me to do it, because I have to go up pretty soon to

start my work; you don't work, you go prospect it."

So he said, "It is better you try to prospect that."

"Alright," I told him, I would prospect it, but I

have to have a boiler. "Yoii let me have your

boiler." And he said, "Yes, you can have the Com-

pany's boiler."

And I borrowed casings and drill from Dave

Brown and went up to the claim and started to pros-

pect. Harr}' Agoff was with me. He was living at

Flat. I went up there with drill and casings and

boiler around the middle of May, after the tenth or

twelfth, don't know exactly the day, don't remem-

ber. I did some drilling there. It took about [33]

fifteen days from the time we started to haul the

things, the drill and the boilers, and when we were

through, to return them back to the same place we
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got them. Casing was four-inch pipe about twenty

feet long ; it was in sections, and drive a section and

then put in another one; used three sections, one

ten feet long and two five foot pieces. I put it in

the ground by a hammer near about 150 poimds and

drill had a block hmig up on it, way up high, and

then a rope through the block tied up to the ham-

mer, and block set on drill tied up on that; put

down the drill on the hammer and that weight hit

it, 150 pounds. The casing had a core in it. I put

down five or six holes at different places on the Good

Hope mining claim. I saw Donnelley that time when

I was doing that w^ork. Donnelley told me, "Notify

me whenever you are ready to pull out casings. I

want to see the core panned out and how" much in

it."Sol notify him before pulling out the casings and

told him about one o'clock or two o'clock we would

be about to pull out casings and take the core out

and pan it out. He came there four or five times.

He staj'ed there when we pulled the casings and

core out and pamied, until we finished the paiming,

and then went home. I think I give one or two pans

to him and took down himself and rest I took down
to the bank and give to him to assay; one or two

pans he took himself. Don't know how long, ex-

actly, he was there each time he came up, one and

one-half or two hours.

Q. At that time, up to the time you got through

drilling, did he say anything to you as to whether

that ground was claimed by anybody else or not ?

Answer. No.

Mr. Hurley: We object to that as incompetent,

irrelevant and immaterial.
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Mr. Taylor : And leading.

Mr. Hvirley : And not binding upon the defendant,

Slieppard.

The Court: Objection overruled.

Mr, Hurley : Save an exception.

A. No, sir.

While I was doing this work that year, and the

3^ear before, and the year before that, this assess-

ment, I looked at my stakes. [Stt] They were in

the same condition, always there, all of them. I done

work in 1933 ; I did prospecting, digging shafts and

holes. I think I sank about several, four or five,

about the middle of the claim ; dug it with pick and

shovel. It was the last part of November, but most

of the time the month of December, 1933.

In September, 1934, one evening, I come down
from Upgrade and I heard in town, I come down

late, and heard from somebody who told me Riley

Investment Couipany dredge is on my ground. I

was in the possession of that claim. My possession

had never been disturbed by anybody up to that

time. I went to Harry Donnelley, "I hear that you

on my ground dredging." He was in assay office,

assaying gold, adjoining store and bank. I asked

him, "Yon are on my ground up there dredging?"

I says, "Hear you on my ground, Harry Donnelley.

I want to know why you went there without my per-

mission; got no lease to it from me." He says, "I

own that ground, but it isn't your ground." But I

say, "How you know that not my ground; it was
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my groimd when you received resources some times

from me. You watched me taking casings out and

core and pan it out." I say, "My ground then and

my groimd right now." "Well," he says, "you go to

Sheppard. Sheppard is the one that own that

ground; that time I thought it was your ground ",

but he says, "I straightened out the lines and there

is not enough space for your claim." "How is that"

I said. "Well", he said, "That claim has been staked

before you and he is entitled to 660 feet wide."

"That doesn't make any difference at all", I say;

"No stake that side of line, nothing there at all."

He said, ' Go to Sheppard and talk to him about it

;

I got nothing to do with it at all.

I went to talk to Harry P. Sheppard, the defend-

ant in this case. I saw him in Donnelley & Shep-

pard 's store in Flat. I think I talk to him on the

same day. It was about an hour or so after I talked

to Donnelley. He was working in the store at that

time, in Donnelley and Sheppard 's store. It is a

grocery and clothing and everything else. [35] I

told Sheppard, "Dredge is on my ground, and Harry
Donnelley told me that you owjv the ground", and

I asked him how he came to be the owner, and he

said he owned that Ground, and told me how long

he owned it. And he said he staked that ground and

he owned that ground, staked it in '26. "Well," I

told him, "never no stakes around there. We won't

go any farther. Come on with me, take anybody you

want with you, and I take somebody with me and

go up there and show me your lines and stakes. If
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you find stakes on my ground, I take my stakes

away." ''Well, he says, I never been up there, don't

know tlie lines. Angus MeClellan staked it for me. I

never been up there." He said he didn't know any-

thing about where the stakes and lines were, and he

says, "You will find it on the records if you want."

"Well, I says, my location notice on records also."

He never went up with me.

At that time I posted three (3) trespass notices,

one I posted on the big cottonwood tree about fifty

feet in front of the dredge, the next one I put on

the initial post, and the third one I put on post

No. 2. The notices were all the same. Robert

Gurtler signed the notices as witness and he ^^as

there when I posted the notices. Thereupon the

plaintiff offered in evidence a copy of said Trespass

Notice, which said notice was marked

PLAINTIFF'S EXHIBIT C,

and is in words and figures as follows, to-wit:

"Notice to Whom it May Concern." "I am
the lawful owner of the mining ground known

as the Good Hope Mining Claim situated on

the right limit of Otter Creek and adjoining

the North Star Claim on its north boundary

and properly recorded in Otter Recording Pre-

cinct, of Alaska and any one trespassing on the

above mentioned Good Hope Mining Claim will

be prosecuted by due process of law."

It is signed by someone, but it is obliterated ; that

is the way it looks to me. "Witness to the posting
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of this notice," Gurtler, it looks like H. E. Gurtler,

I can't make it out. [36]

The dredge continued to work after I posted the

notices. Domielley or Sheppard, or the Riley In-

vestment Company did not come to see me about the

matter of the possession of the claim. The dredge

of the Riley Investment Company worked there

mitil November the 16th. Harry Donnelley was sup-

posed to be manager there. Harry Donnelley was

running the Merchant's and Miner's Bank. I saw

Harry Donnelley in the month of November in the

bank and I asked him how much money he took out

of the Good Hope Mining Claim, and he said about

forty or forty-five thousand dollars, around that.

Sam Cotten was with me at the time. That was the

time that Cotten was there to survey the claim. I

saw Donnelley and Sheppard after that on the last

day we were surveying the claim, and we saw

Donnelle}^ and Sheppard on the Good Hope Mining

Claim. Hariy Donnelley showed Sheppard some

lines. He took him up to one stake and he pointed

to stake to him and post not far off from him, and

then he called me (interrupted) Harry Donnelly

called me and I went to him and asked him what he

want. "Well, he says, you see this stake?" I says,

"Yes", and he says, "That stake is there about

fifteen years", and I says, "When did you stake

this ground?" and he says, "1926." But I told him,

I says, "Harr,y, no stake there before. Why didn't

3^ou show me the stake before when I been pros-

pecting down there? At that time gTound was not
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worth much. Nobody thought much about it. Why
didn't you told me then?" And he says, ''That time

that ground, I wouldn't give you fifteen cents for

that, but, of course, gold is high now, and it pays

and at that time didn't thought much about the

ground. '

' The stake that he was close to was a pretty

old stake, moss grown on it. I examined it for marks

or identification. No marks of any kind on it. It

was old stake leaning one side and tied up little with

wire to another small tree or stump. I had been in

the vicinity of that stake prior to that time, looking

for stakes, but did not see any. During [37] this con-

versation Gotten was standing about twenty feet

away from us, or right by us, you might say. Shep-

pard didn't say a word at all at that time, and I

didn't say anything to Sheppard.

The map approximately represents the boundaries

of the Good Hope Mining Claim, as I staked it.

When Gotten was surveying, I showed him the

stakes that I knew, all the corner stakes and posts.

My claim would be about one or one and one-half

miles from the bridge that crosses Otter Greek at

the junction of Flat and Otter Greek.

Cross-Examination.

The reason I staked this claim was, in my opinion

it was open ground in the United States. I expected

to get something out of this ground, work it. I

staked the ground to work it myself if it was good

enough to work by hand, either myself or somebody

else's dredge, not exactly the Riley Investment Gom-
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pany. I think I talked to Harry Donnelley in 1932

a,bout dredging my gromid. I asked him if he would

dredge this ground and he said, ''We will dredge it

if enough money in it."

Peter Miscovich did not tell me that Harry Shep-

pard had staked these two claims, the North Star

and the Blue Bird Claim. It isn't a fact that when I

and Pete Miscovich went up there and he was stak-

ing the Honest location claim that he said that he

had to go down to the North Star line and step off

1320 feet before he could put in his comer post on

the Honest Location Claim, so that he would not be

on the North Star Claim that had been staked by

Harry Sheppard. Miscovich stepped off the ground,

alright, I know that. I never looked for the North

Star line but looked for stakes around there and

never found a stake. He stepped off the line of his

claim. He didn't step off 660 feet from the north

line of the KPM Association so he would be sure he

wouldn't place a stake on Harry Sheppard 's claim.

It isn't a fact that he told me that when I put in

my southwest corner stake of the claim that I would

have to go down to the North Star line and step off

660 feet so that I wouldn't be taking in a part of the

Blue Bird Claim that had been staked by Harry
Sheppard. [38] There were no lines there, nor north

of where I staked the ground. There was no line 660

feet south of the Honest Location Claim. I heard

quite a while before I staked, I don't know how
long, that there was open ground on the right limit

of Otter Creek.
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The first time I went there was on October 18,

1930. When I went from Stake No. 2 to stake No. 3,

I crossed the river on the ice. After I put in my
initial stake, I stepped off from the initial stake to

stake No. 2, and I stepped from stake No. 2 to No. 3,

and I stepped off from No. 3 to No. 4, the same as I

did between the other stakes. Before I put in stake

No. 4, I stepped from initial post to post No. 4. I

stepped first from initial post to post No. 2, then

from stake No. 2 to No. 3 and then from stake No. 3

to No. 4, and I put in No. 4.

This map shows the north line is 1419 feet and I

was tiying to step 1320 feet, and the map shows the

end line from post No. 2 to post No. 3 to be 452.6

feet. I was trying to step 660 feet, and the south

line, according to this map is 1334 feet long and I

was trying to step 1320 feet when I stepped that

line, and this east line shows 469 feet. I couldn't

step any further in here ; no open ground from this

line out. I couldn't step further than the open

ground was. I intended to step 660 feet from the

initial stake to post No. 4. I was a little shorter than

660 feet here I know, but 1 couldn't extend it any

farther than that, so I called it that and my steps, I

thought, was near about that, so I could tell about

how many feet by stepping; it might come out

shorter or longer.

I couldn't extend the south line farther out. That

side from the old tailings out was not open gi'ound. I

never went to look at the records to find out before

I went up there to stake as to what ground in there
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was claimed or had been claimed. I never looked at

the records to see if this groimd was claimed. I

never went to the Commissioner's office to find out.

Never made an attempt to find out if anybody else

had located this claim. [39]

I went up on October 18th and put a hole down

six feet deep and put it down about the center of

what was afterwards the Good Hope Claim. Why
I didn't stake the claim then was because it was late

in the evening and I had to go back. It takes quite a

while to stake ground. Miscovich told me he was

going to stake above me. I told him I made prospect,

made a discovery. He told me where he was going to

stake, quite a ways from where I sink the hole. He
told me he was going to stake on the right limit of

Otter Creek. Otter Creek is long. I don't know how
long, eight or nine miles anyw^ay. Slate Creek flows

into Otter Creek above Discovery. Slate Creek

empties into Otter Creek, a little over two miles

above Flat.

After Miscovich put in the southeast corner stake

and the northeast comer stake of the Honest Loca-

tion Claim, he put in the southwest corner and

northwest corner stakes. It is not a fact that when
he put in the northwest corner stake of his claim

and the southwest corner stake of his claim that

he didn't mark those as the northeast comer stake

and the southeast corner stake of the Good Hope
Claim, and told me that I could use those stakes as

the southeast corner stake and the northeast corner

stake of the Good Hope. He didn't make those
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stakes for me. I made my own stakes. Pete Misco-

vich went aromid to every stake when I staked the

Good Hope Claim.

The first time that Harry Doimelley was over on

the Good Hope Claim was in 1933. That was the

first time he was there when I was there, and at

that time I wa.s prospecting and drilling. It is not

a fact that at that time Harry Donnelley told me
that the claim belonged to Harry Sheppard and that

the Riley Investment Company had a lease on that

claim from him in August 1930. He didn't tell me
anything about Harry Sheppard owning that

ground, nor that the Riley Investment Company
had anything to do with it. I went to get Harry

Donnelley interested in that gi^ound. Donnelley told

me in 1934, after they started dredging the ground,

that I would have to see Sheppard, but not while I

was prospecting the gi'ound. [40] That was the first

time he told me that Sheppard owned the ground.

Then I went to see Harry Sheppard and at the time

I went up to talk to Harry Sheppard I knew that a

man, in order to stake a placer mining claim, had

to stake it himself, or he had to have a power of at-

torney to stake it. Harry Sheppard told me that he

staked the ground in 1926. And he told me that he

didn't know where the ground was; never had been

up there and that Angus McClellan staked it. I

wanted to go to show him my lines and I told him

if he would go up there and show his stakes and

lines, I would take my lines and stakes down. I

knew when Mr. Sheppard told me that he had never
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been up there on the ground, didn't know where the

stakes were, didn't know where the lines were, and

that Angus McCIellan had staked it for him, that he

had no claim because Angus McCIellan was the

owner of the ground. Angus McCIellan was alive

then, but is dead now. Harry Sheppard, according

to what he told me didn't have any claim up there.

He didn't know any stakes, didn't know any lines.

He told me he had never been up there, didn't Imow

where the lines was and that Angus McCIellan

staked it. Q. So he as good as told you he didn't

have any claim up there or any rights'? A. He
didn't say that. Q. But he told you that, in effect,

when he told you he had never been there, never put

the stakes there, never put the lines and that Angus

McCIellan had staked it? A. No, but I know it be-

fore myself Angus McCIellan staked it and he repre-

sented— (interrupted)

Donnelley and Sheppard were upon this claim in

the month of November, 1934. Donnelley was in the

lead, ahead of Sheppard and took him around all

over the valley, so I don't know what they do. I

thought Harry Donnelley showed him the stakes and

lines, don't know what it w^as. I saw him pointing

to this stake. ''This is the one stake", I heard him

say. ''This is the one", he said, and I concluded

from that he was showing Sheppard the lines and

the stakes. I suppose he showed post to Sheppard,

never know. I thought he was. What make me think

so [41] was I see him myself, see him leading. He
go ahead of him everywhere they went, walked
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ahead of him, and showed him, too. Showed him the

stake I testified to. I don't know how far I was

standing away from them, hard to tell how far it

was. I couldn't hear anything they said. Harry

Donnelley was walking ahead of Harry Sheppard

and I hear them that time. I saw him point to a

stake and I hear some more while I was there.

Harry Donnelley called me and he show me the

stake. "You see this stake before", this stake men-

tioned before. ''Why, what about itT' "That is the

stake was there fifteen years." I told him "Why
didn't you told me before I prospect there and

stake tliere?" I told him, "There no stake there,

Harry, I know when I was prospecting; picked up

all dry sticks. Couldn't help but to see if any stake

there." That stake was a little east from my east-

erly lines. I couldn't tell how far, not very far. I

haven't any idea of distance, hardly ten feet. After

leaving the stake I could not hear anything they

said. I just saw them going toward this stake,

thought he was showing him the lines, looked like

he showed him the places. I suppose he tried to show

him some place, I don't know what, but claims, what

they claim now the North Star and Blue Bird, which

Harry may never laiow then, Harry Sheppard. I

know he didn't know because he told me himself.

Harry Sheppard lived there quite a while. I

thought it was the first time he was up there.

Sheppard 's store is about a mile and a half from

the claim.
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I can't tell, but I believe I did tell Peter Misco-

vicli about sinking a hole on this claim when he and

I were up there.

Q. When did you make the discovery on this

claim that you staked as the Good Hope Claim
;
you

claim you made a discovery on it?

A. The 18th of October.

Q. I notice on this notice gold was discovered

October 27, 1930. Why was that put on there if you

made discovery on the 18th of October?

A. Pete made it out and I said I made discovery

before. "Well," he says, "it don't make any differ-

ence. That don't make any difference if it not the

exact day. [42]

Q. Did you say anything when you told Pete

you had made a discovery ; did you tell him how you

make if?

A. Told him I made discovery. Don't know if I

told him or not ; could make discovery from old hole

or from tailings or any place you find gold, it dis-

covery. I don't remember if I told him about the

hole or not, but I did tell him there was discovery

alright.

Q. And Pete didn't correct the notice and said

it didn't make any difference?

A. He says the date don't make any difference

as long as you made discovery.

Q. Doesn't make any difference what date you

put on?

A. Well, better the exact date, but he says he

marked it for that day and made discovery the same
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day as his, and he says it don't make any difference.

Q. You said or he said?

A. He said.

Q. You didn't think it made any difference?

A. I told him, "Oh let it go, but I think it is

best if you write exact day I made discovery," and

he said, "Oh doesn't make much difference."

I don't know where the North Star claim is lo-

cated. I saw the location notices 1934 on the record,

but not before that. I never tried to find out where

it w^as located on the gi'ound. I didn't know and

never knew where the Blue Bird Claim was. I never

saw the location notice of the Blue Biixl Claim. I

saw it in the record in 1934. That was the first time

I ever looked for it, the first time I looked on the

records to see where it was. That was after the

dredge started to operate and before that I never

went to look to see anything about. That time in

1934 I heard first that Harry Sheppard was the

owner of the claim, some time in 1934 when the

dredge went thi'ough my ground. I never knew of

the KPM Association Placer Mining Claim until

1934 when I started looking for records. Ha,rry

Donnelley mentioned about KPM over there, and

right now I don't know where the KPM is, right

today. If you asked me to show the lines, I couldn't

now, of what they claim the KPM, for if anybody

asked me to show lines, I don't know lines any place

at all. Just when Harry Donnelley started to say

something about the KPM Association, I wanted to

get the record. Donnelley said, "KPM Association
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over there", the other claim adjoining [43] Shep-

pard's claim at the time he straighten out the KPM
line, first time he mentioned the claim. He said he

straightened it out. That was the first time I heard

of the dredge working the gi'ound and I went to

him and I said, ^'You working Good Hope Claim.

The Company dredge on my ground." ''Yes, he says,

but you have no ground there." "Well, how do you

know I got no ground there, I say, I prospect the

ground and you receive the resources from there."

"But since that time I straighten out the KPM line

and I know now where the line is", he says, "and

the other claim staked before your claim and he en-

titled to get 660 feet. That was about Septem-

ber 23rd or 24th, 1934. He never said when he

straightened out the KPM line. I would say it was

after he was in the Good Hope Claim where I w^as

prospecting, during the summer of 1934. He
straightened it out then.

On the day we staked these claims, Miscovich and

I put out four stakes for every claim, eight all to-

gether, four for Miscovich 's claim and four for mine,

and I was with Pete all the time he was putting up

stakes and he was with me when I put my stakes.

[44]
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HARRY AGOFF,

being first duly sworn, on behalf of the plaintiff,

testified in substance, as follows

:

I live in Flat and have resided there since 1917.

My business generally, is mining. I am engaged in

mining at Prince Creek in the Otter Precinct. 1

know Walter Sakow and I know Harry Donnelley,

one of the defendants. I know the approximate

location of the Good Hope Claim. I was on the

property in 1933, about May some time. I was

prospecting, helping Walter to sink some holes

with a hand drill. We were there fifteen days.

During the period we were working there, I saw

Harry Donnelley on the property. He went to see

the cores and he was up about four times to my
knowledge. He wanted to see the results, the values

of it, so far as I know.

We put down about five or six holes, two at the

upper end of the claim and some down about five

or six hmidred feet below that. We used to put

down about a hole a day probably, and take it out

the next day, take it out and pan it. Donnelley was

there when the cores were taken out. I can't say

how long he stayed there, but generally it takes

two or three hours. Donnelley remained there until

the dirt was pamied out. The pannings are sup-

posed to be taken down to the bank. Walter was

taking them down to the bank. I didn't go exactly

with him no time, but toward the last I dropped

in the bank and Donnelley told me so, that he got

the results of the pannings. That was a few days

after I quit drilling.
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I have no interest in the result of this case. I

am a citizen of the United States.

Cross-Examination.

I am not associated with plaintiff, Walter Sakow,

in any way in this claim. I was w^orking with him

from 1926 to 1929. Have known him since the spring

of 1917. I was born in Russia.

Thereupon, the Plaintiff rested his case, and

thereupon, the defendants made the following mo-

tion: [45]

Mr. Taylor : If the Court please, at this time, the

plaintiff having rested, the defendants move for

non-suit against plaintiff on the following grounds

:

That the plaintiff has failed to show a valid mining

location of the area known as the Good Hope Placer

Mining Claim and that he has not shown a good

location thereof for the following reasons: First:

For the insufficiency of the location of the Good

Hope mining claim in that (1) it does not contain

the date of discovery and of posting notice on the

claim; (2) that it fails to describe the property with

reference to a natural object, a permanent monu-

ment or a well-known mining claim as required by

the general mining laws of the United States or of

the Territory of Alaska; (3) that it fails to state

the number of feet in length and the width of the

claim; (4) that it fails to describe the boundaries

thereof so far as apply to the number of stakes or
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monuments; (5) that plaintiff failed to record his

certificate of location as provided by law, this be-

cause in law an invalid or insufficient notice is the

same as no notice; (6) having failed to record a

notice of location is deemed abandonment and the

property became a part of the public domain; (7)

that the plaintiff has not proved that the land em-

braced in the Good Hope mining claim was unoccu-

pied, unappropriated Government land at the time

of his location or that the same had already been

staked and claimed as a mining claim and that

the same had been abandoned or forfeited by the

original locators thereof.

And which said motion was denied by the Court,

to which ruling of the Court in denying said mo-

tion the defendants excepted, and an exception was

allowed.

That thereupon, the following occurred:

Mr. Taylor: Now, if the Court please, in order

to make the record complete, I move the Court give

an instructed verdict in favor of the [46] defend-

ants on the same grounds heretofore stated.

The Court: Motion wall be denied.

To which ruling defendants excepted, and an ex-

ception was allowed.
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Thereupon, the defendants called

HARRY DONNELLEY,

who, being duly sworn, testified in substance as

follows

:

Direct Examination.

My name is Harry Donnelley. I reside in Flat,

Otter Precinct, Fourth Division, Alaska, and have

lived there 27 years. I am in the mercantile busi-

ness, banking and transportation. I am also super-

intendent of the dredge owned by the Riley Invest-

ment Company. I have been mining down there

continuously since 1917. In 1917 I acquired interest

in a dredge with Mr. Beaton, discoverer of the

Iditarod camp, and operated that dredge over a

period of five years and at that time sold my inter-

est to Mr. Beaton. In 1922 I took the position as

superintendent of the Riley Investment Company

and since that time have been acting in that capa-

city. I have been doing plain surveying work since

1918, that is to say, such as running ditch lines,

platting the dredge cuts, and estimating the area

of those cuts, and making maps covering the vari-

ous cuts. I did my first sui^eying on Otter Creek

under the supervision of Mr. Tommy Turner of

the Yukon Gold Dredging Company. He was a

surveyor.

The witness testified as to surveys made by him,

and his experience as a surveyor, and that the in-
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struments that he was in, the habit of usmg were

a transit and stadio rod, and in some instances

a tape or chain.

Defendant thereupon identified Defendants' Iden-

tification B, and asked the witness what it was.

Thereupon the witness testified

:

It is a map of the Blue Bird and North Star

Claim and Good Hope Claim and the KPM Asso-

ciation! and also a plat of the dredge cut on the

Blue Bird Claim. I made it.

Thereupon, the defendants offered in evidence

Defendants' [47] Identification B, and the same

was admitted in evidence and marked Defendants'

Exhibit 1, a copy of which said Exhibit is hereto

attached and made a part hereof.

The starting point was the northeast comer of

the KPM Association line. The KPM Association

is a 160 acre tract, one of the original locations in

the Iditarod camp and a very well known mining

claim. From there I came to the southeast corner

of the North Star Claim adjoining the north line

of the KPM Association. From there I went to the

northeast corner of the North Star Claim. (Indi-

cating the point on the map) From there we traced

our steps to the north line of the KPM Associa-

tion and then worked westward along that line

to the southwest corner of the North Star Claim,

which was also the southeast corner of the Blue Bird

Claim. We then worked across and found two

stakes. There was nothing legible on them at the
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time, some pencil writing, but couldn't tell what

it was at that time. Then I went to the northwest

corner of the North Star Claim, found two stakes

there. There was nothing legible on those at that

time, pencil markings, but couldn't read them.

Then came back to the North Star Line, to the

KPM line, I should say. From there I came back

part way to the KPM along the north line of the

North Star Claim, and from there we worked from

a point on this western end line on the North Star

Claim to a stake close to the north line of the North

Star, which was the southwest corner of the Honest

Claim, and there established this point.

There was a stake, a good stake, a very promi-

nent stake at that point, also had pencil markings

on it, but couldn't read those. We traced our steps

then to the niorth line of the KPM and continued

to work westerly along this line. We went to a

point about two-thirds of the way down along the

south line of the Blue Bird Claim and from there

ran a line to the, to an assumed point here. I liave

it marked on the map as no stake, but it is al)oiit

the point where the northwest corner stake [48]

of the Blue Bird Claim should be according to the

description of the claim. I found the description

from the location notice. I came back part way
and established these corners of the Good Hope
Claim as near as possible. At the northwest corner

of the Good Hope Claim there was a stake plainly

visible Avith a trespass notice on it. The south-
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west corner there was no stake at all, and we again

assumed a post there and marked it no stake, and

I should have stated before that before we came

down the westerly end of this Blue Bird Claim, we

had also put in the corner, the easterly corner of

the Good Hope. The Good Hope claim is claimed

by Mr. Sakow and is designated on the map in

red ink. The map shows its relative position so far

as wliat I claim is the Blue Bird Claim on the map.

We then came back to the KPM line and put in

the southwest stake of the Blue Bird Claim. From
there we continued westward along the KPM line

to the northwest stake of the KPM Association. At

that point I found a surveyor's stake with carving

three-eighths or one-half inch deep, marked north-

west corner, KPM Association. Also a pole fifteen

feet or more high at that corner. We then went

to the bridge across Otter Creek at the upper end

oP the to^^Ti of Flat and established a point in the

ceuter of that bridge and took a bearing and the

distance to the northwest corner of the KPM Asso-

ciation, I went to the bridge because it was the

only thing around there that you might call nearly

a prominent object, from which we might measure,

and from which anybody goiug dowu there could

determine these directions and distances and find

the claims as located on the map.

I then took the bearing of the northern line

of the KPM Association. I found that to be, al-

lowing for aud assuming a declinatiou of 23-30, I
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am not sure about that—77° 20' East. I assumed

that declination because it has generally been as-

sumed at Iditarod and is assumed in the publica-

tion of the Geological Survey at various times. That

is all we [49] did at that time. I did not con-

tinue surveying at any other time. The lower part

of the map is the North Star and the Blue Bird

claims laid out from the same survey I made at

that time.

This place on the ground of the Blue Bird rep-

resents the gromid dug by the dredge on the Blue

Bird Claim and was put on there by surveys I had

made at various times after cleanups of the dredge^

which I had in my possession. So the area within

these purple lines shows the ground that was

dredged upon the Blue Bird Claim by the Riley

Investment Company. The line between the lower

portion of the map of the North Star and the Blue

Bird and what is known as the KPM is the south

line of the KPM Association.

Thereupon, the witness was withdrawn by per-

mission of the Court, with the privilege of later

recalling him.

HARRY P. SHEPPARD,
sworn on behalf of the defendants, testified in sub-

stance, as follows:

Direct Examination.

My name is Harry P. Sheppard. I live in Flat,

and have lived there since 1909. I was deputy
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marslial for a niimber of years, up to 1915. I ^Yent

out in 1918 and didn't return to Flat until 1921.

After I came back I worked, prospecting and sink-

ing holes. After that I went to work in the Fuller-

ton store as clerk and bookkeeper. In 1924 I went

in with Donnelley in the store business. I had an

interest with Mr. Donnelley in the store, also in

some boats on the river, and a small interest in

the bank.

I staked the Blue Bird and the North Star claims

on Otter Creek. Those are the only two claims I

ever staked. I staked them on July 6, 1926. Angus

McClellan was with me. Some time along before

the 4th of July, 1926, he came doA^^^ to the store

and said that he knew of two claims on Otter Creek

that were open for location and he asked me if I

wanted to stake them, and after we talked things

over back and forth, [50] I told him, yes, I would

go up there and stake them. And we set the time

for going up oni the morning of the 6th of July,

and he said he would cut the stakes and brush the

lines out if I wanted to stake it, so he came down
on the morning of July 6, and we went up there

and I staked both claims. He had prepared the

stakes. Tlie stakes were cut and squared, and the

lines brushed out.

The first stal^e on the Xortli Star was placed on

the southeast corner and on the KPM line. The
KPM line was the claim that was there and it was
pretty well defined. You could tell where it ran.
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There was a long stake there with a flag on it that

designated the KPM line. We put it there as near

as possible on that line. I was familiar with the

KPM Association at that time. It was a well known

claim. It was an eight-claun placer association. I

put the first stake in the southeast comer of the

North Star Claim. That was the initial stake, stake

No. 1. It was a stake about three or four inches

through, squared on both sides, and about four feet

long, but after we put it in the ground, about three

or three and one-half feet above the ground. I put

it in ground. I had a pick and an axe there, and

when it was necessary, we used the pick. We sharp-

ened the stake, with the assistance of Angus McClel-

lan we sharpened the stake and drove it in the

ground. The stake was solid when it was set in

the ground. I put a location notice on there. I

marked it initial stake of the North Star Claim

and signed my name to it.

After I placed the initial stake on the North Star,

we went to stake No. 4 on the North Star and that

was 660 feet in a northerly direction from the ini-

tial stake, and that line was well-brushed out and

you could see from one stake to the other. I put up

this stake No. 4. It was about three to three and one-

half inches, squared on [51] four sides. I put that in

the ground and it was about three or three and

one-half feet above the ground after it was driven

in. I marked that stake, No. 4, North Star Mining

Claim.
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Then we went from there part way to stake No.

2, and I came back stake No. 1, to the initial stake,

and stepped from the initial stake to stake No. 2.

When I got done there, I put in a stake and marked

it stake No. 2, North Star mining Claim and signed

my name to it. This stake was similar to the others.

It was squared on both sides, three to three and

one-half inches, and after I put it in the ground, it

was about three to three and one-half feet above

the ground. The line between the initial stake and

stake No. 2 was well defined. The brush was cut

on it and you coidd see from one stake to the other.

That line was along the northerly line of the KPM
Association Claim. That line was well brushed out

at the time we went there. No. 2 stake was approxi-

mately 1320 feet in a westerly direction from the

initial stake. I stepped it.

After I put in the No. 2 stake, w^e put iui the

initial stake of the Blue Bird, right along the stake

of the North Star. This stake was a stake squared

on four sides, three to three and one-half inches,

and three to three and one-half feet sticking out

of the groimd. I marked it initial stake of the Blue

BiT'd Mining Claim and signed my name to it and

put the location notice on there also. The location

notice was tacked on a piece of an egg case. The

initial stake of the Blue Bird Claim was right

alongside No. 2 stake of the North Star Claim.

I drove it in with an axe. I had a pick there and

when it was necessary, when it was rocky, we used
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the pick to put a little hole there and when we

could drive it, we drove it.

After I put these two stakes in, the No. 2 stake

of the North Star and the initial stake of the Blue

Bird Claim, we went to stake No. 2 of the Blue

Bird Claim. That was approxhnately 1320 feet

in a westerly direction along the line of the KPM.
The stake I put there [52] was about three and one-

half feet high and about three inches to three and

one-half inches squared on all four sides. We drove

it in the ground with a double-bit axe and pick.

I marked the stake No. of the Blue Bird Mining

Claim, and signed my name to it. I could see the

initial stake from the No. 2 stake of the Blue Bird

Claim. After putting in this stake No. 2 of the

Blue Bird, we came back to the initial stake. Then

there is a little bridge right close there ; we crossed

on that, and then we did some panning there before

we finished staking. After panning we went to

stake No. 3 of the Blue Bird and put a stake there

and marked it stake No. 3 of the Blue Bird Mining

Claim, and signed my name to it and put it in the

ground. It was a stake three to three and one-half

inches, squared, and about three feet or more above

the ground. We drove it in the ground the same
as the others. The line between stake No. 3 and
stake No. 2 was well brushed out and you could

see from one stake to the other. No. 3 stake was
approximately 660 feet from stake No. 2, in a

northerly direction.
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After we placed the No. 3 stake of the Bhie Bird,

we went along about 1320 feet from three to stake

No. 4 on the Blue Bird, and I put a stake in there

three feet or three and one-half feet high. It was

a squared stake, on four sides, and marked it stake

No. 4 of the Blue Bird Mining Claim, and signed

my name. I drove it in the ground the same as

the others. The line of the Blue Bird Claim from

stake No. 3 to stake No. 4 was brushed out and you

could see from one stake to the other. We put in

stake No. 3 of the North Star Mining Claim at

that place. We put that stake right alongside of the

Blue Bird stake, the same kind of stake as on the

Blue Bird, and put it in the gTound the same w^ay.

The only difference was it was marked stake No.

3 of the North Star Mining Claim and signed my
name to it. I put my notice up on the initial stake

of the Noi-th Star Claim on a piece of an egg case

the same as I did on the Blue Bird. [53]

After we got through staking, I told McClellan

that it didn't look like those location notices would

hold very good, and if he got them, to put them in

a tobacco box, and he did it. The line between

stake No. 3 and stake No. 4 of the North Star

Clahn was brushed out and you could see from one

stake to the other.

We did our first panning on the Blue Bird Claim.

I panned about three pans myself and Angus panned
three or four. We got colors in the different pans,

enough to make a discovery. On the Blue Bird
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Claim we did our panning along the bank of the

river on some old tailings that were there. We did

some panning on the southeast part of the claim

and we did some panning about the center of the

claim where the river went up the southwest corner

of the claim, and got colors. There was one pan I

got a cent in. I didn't weigh it. The other pans I

panned, just got colors in, and the pans that Angus

panned, he got colors in. I found sufficient gold

there to make me feel that I would be justified in

holding this as a mining claim.

I panned on the North Star Claim along the bar

there along where they dredged. They followed the

river up dredging and we panned along there. There

was an old hole there and I went dowui in it. At

least I dug around in it. It was probably six or

seven or eight feet deep. We panned six or seven

pans. I panned about three. We got colors and

probably in. one of the pans I panned, I think I

must have got around one-half cent. We estimated

that.

At the time I staked these two claims and discov-

ered gold there I w^as familiar with mining laws

of Alaska. I knew at that time that I had to stake

the claims myself or give a man a power of attorney.

Angus McClellan helped me put in the stakes and

helped hold them just the same as anybody else

would do if they were helping drive the stakes. He
worked right alongside with me. He did not have
any interest in either of these two claims at that

time. [54]
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After staking these claims and posting the notices

on the claims, we took a copy of each notice to the

Recorder's Office, and recorded it. I wrote out both

notices of location, the notice that was posted, and

the certificate I recorded and signed it myself.

Thereupon, the witness identified the location no-

tice of the North Star Claim that was filed and

recorded, and which was signed by him as Locator,

and said Notice of Location was admitted in evi-

dence and marked

DEFENDANTS ' EXHIBIT 2,

the same being in words and figures as follows,

to-wit

:

''NOTICE OF RELOCATION

''The undersigned hereby claims 20 acres

of ground for placer mining purposes, described

as follows: Commencing at this the initial

stake and rimning 1320 feet in a westerly direc-

tion along the northerly line of the K.P.M.

Association Claim to stake #2 thence 660 feet

in a northerly direction to stake #3 thence

1320 feet in a.s easterly direction to stake #4
thence 660 feet in a southerly direction along

the westerly line of #3 below creek claim to

place of beginning. The above described ground

to be known as the North Star Placer mining

claim and is situated on Otter Creek in the
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Otter Recorder District, Territory of Alaska.

''Dated July 6th, 1926.

H. P. SHEPPARD
Locator

''#13705. Filed for Record at Request of

H. P. Sheppard 8/2-1926 at 9-A.M. Recorded

at Page 278 of Volume 2 of Locations in the

Recorder's Office for Otter Precinct, 4th Div.

of Alaska. E. J. Stier, Recorder."

And, thereupon, the defendants offered in evi-

dence the Location Certificate of the Blue Bird

Claim, which was marked

DEFENDANTS' EXHIBIT 3,

and the same was admitted in evidence, and is in

words and [55] figures as follows, to-wit:

"NOTICE OF RE-LOCATION

"The undersigned hereby claims the follow-

ing described 20 acres of ground for Placer

Mining Purposes. Situated on Otter Creek in

the Otter Recording precinct. Territory of

Alaska and more particularly described as fol-

lows. Beginning at this the initial stake and

running 1320 feet in a westerly direction along

the northerly line of the K.P.M. Association

to stake #2 thence 660 feet in a northerly direc-

tion to stake #3 thence 1320 feet in an easterly

direction to stake #4 thence 660 feet in a south-

erly direction along the westerly line of the
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North Star Placer Mining Claim to the place

of beginning. This Claim to be lvno^^^l as the

Blue Bird placer mining claim.

"Dated July 6, 1926.

H. P. SHEPPARD
Locator.

#13704. Filed for Record at Request of

H. P. Sheppard 8/2-1926 at 9-A.M. Recorded

at Page 278—of Volume 2 of Locations in the

Recorder's office for Otter Precinct, 4th Div.

of Alaska. E. J. Stier Recorder."

I did the assessment work on these claims.

A lease from H. P. Sheppard to the Riley In-

vestment Company, which said Lease was marked

Defendants' Exhibit 4, was admitted in evidence

without objection, said

DEFENDANTS' EXHIBIT 4

being in words and figures as follows, to-wit:

"LEASE

"This Indenture, made and entered into this

fourteenth day of August 1930, by and between

H. P. Sheppard, of Flat, Alaska, hereinafter

known as the lessor and the J. E. Riley Invest-

ment Company, a corporation organized under

the laws of the State of Nevada, and operating

a dredge near Flat, Alaska, hereinafter known i

as the Lessee, Witnesseth: [56]

That the said lessor, for and in considera-
iiT
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tion of the rents, royalties, covenants and

agreements hereinafter reserved, and by said

lessee to be paid, kept and performed, has let,

leased and demised and by these presents does

let, lease and demise unto the said lessee, the

following described placer mining property,

to-wit

:

"The North Star and Bluebird claims, sit-

uated on the right limit of Otter Creek, a tribu-

tary of the Iditarod River, in Otter Precinct,

Fourth Division, Territory of Alaska, lying

alongside the eastern half of the K.P.M. Asso-

ciation and adjoining the said K.P.M. asso-

ciation on its Northern boundary.

"To Have and To Hold, to the said lessee

for the term of ten (10) years from the date

of this indenture, unless sooner forfeited or

determined by the terms of this lease.

"And in consideration of the said lease the

said lessee does covenant and agree with the

said lessor as follows:

"To enter upon said claims and work the

same, by the dredging method, as continuously

as the conditions and the seasons of the year
will permit. However nothing in this lease is

to prevent the moving of the dredge back and
forth across the lines of the adjoining claims,

in the course of regular mining operations,

and such operation is to be considered continu-

ous within the meaning of this lease

;
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"To pay as royalty ten (10) percent of the

gross output of all valuable minerals, to said

lessor, on all ground running twelve (12) cents

or more to the square foot of bedrock imcovered,

immediately after receiving Bank assay on each

and every clean-up. On ground running less

than twelve (12) cents per square foot of bed-

rock uncovered no royalty shall be paid;

''To allow said lessor to be present at each

and every cleanup either in person, or by agent,

and to enter upon said gromid at [57] all times

for the purpose of inspection or panning the

gravels thereof, such inspection or panning to

in nowise interfere with the working of said

groimd

;

"To do every act and thing necessary to keep

said claims alive according to the laws of the

United States of America and the Territory of

Alaska.

"Each and every clause and covenant of this;

indenture shall extend to the Heirs, executors,,

Administrators and assigns of said lessor, andl

as said lessor may elect to the assigns of said I

lessee.

"In witness whereof the parties hereto have

set their hands and seals the day and year in

this instrument first above written.

[Seal] (Signed) H. P. SHEPPARD
J. E. RILEY INVESTMENT COMPANY

By (Signed) H. DONNELLEY
Superintendent''
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The first assessment work I did on the Blue Bird

and North Star Claim was in 1927. It consisted of

cutting brush and clearing the ground and burning

the brush. Angus McClellan did the assessment

work on both claims. He did over a hundred dollars

worth of work on each claim and I paid him one

hundred dollars for each claim and made proof of

this work and filed it in the office of the United

States Commissioner at Flat, Alaska.

The next year, for assessment work, there was a

hole sunk about five feet deep on the Blue Bird,

and there was a hole seventeen feet deep on the

North Star, and there was brush cut and some

groimd cleared and the brush was burned. The work

was done by Matt Johnson and Angus McClellan,

and I paid for it, about one hundred dollars for

each claim.

The next year, the work was done by Angus Mc-

Clellan. He cleared [58] ground and cut brush and

got it ready for dredging work. He did one himdred

dollars worth of work on the Blue Bird Claim and

one hmidred dollars worth on. the North Star, and

I paid him for it, one hundred dollars for each

claim.

McClellan did the assessment work for the next

year. That was the same work, getting ready and
preparing the ground for the dredge, cutting brush
and clearing ground. He did one hundred dollars

worth of work on each claim and I paid him for

the worlx. After McClellan had done the work, I
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went up there and inspected the work, looked it

over. The worl^ that was done by McClellan on each

claim was worth one hmidred dollars for each of

these years. The work was recorded for each year

in the Commissioner's office at Flat.

I had a conversation with Mr. Sakow regarding

the Bine Bird Claim or the North Star Claim in

the fall of 1934 or early in the winter of 1935. The

conversation took place in my store. Mr. Sakow

and I were alone. He came to the store while I was

there, and he said that I was on. his ground and he

wanted to know if I would come up there sometime.

I told him, ''Yes". I said, "Alright", "I ^^dll come

up there sometime, but I can't come at the present

time, I am busy." I don't remember him saying

anything else. I did not tell him at that time that

I had never been up on this claim. I did not tell

him at that time that I did not knoAv where the

stakes were on this claim. I did not tell him at that

time that Angus McClellan had staked this claim and

that I didn't know anything about it. He was only

there a few minutes talking to me. I don't know
how long he was in the store. When he came in

there, he was quite excited, het up. After we had

that conversation, I don't know whether he went
out of the store, or whether he went to the other

end of tlie store and stayed there. He never came
back at any time to get me to show him the stakes

of the Blue Bird and North Star Claims, and he

never talked to me about it after that time. [59]
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Cross-Examination.

I testified in direct examination on the first trial

of this case with reference to this conversation in

the store between Sakow and me. I don't remember

just what I did say, possibly I did testify as follows

:

Question by Mr. Hurley: ''Just tell the jury

what was said when he came to see you there at

that time? A. Well, I don't remember, if I re-

member just what I did say, but he come in and

asked me and said that he had staked some ground

up on Flat Creek, and that he owned the ground

that I claimed and that—I really don't know just

what. I was busy at the time and I told him to come

in some other time and we would talk about that."

I did not keep any entry or memorandum of the

payment that I made Angus McClellan for assess-

ment work in the year 1927 on the Blue Bird

Claim, and did not take any receipt for it. I had

an account in the Miners' and Merchants' Bank
at that time subject to check. I did not always use

checks for the payment of money. I used money out

of the store. I would take money out of the store

and charge it to my account. In the year 1928 I

did not take any receipt for these payments I made
of two hundred dollars for assessment work to An-
gus McClellaui and Matt Johnson and I have no
memorandum or receipts to show that payment, and
the same is true as to the year 1929.

Each year I went up there after McClellan noti-

fied me that he had done this assessment work. I
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would take liis word for it as to the work having

been done without examining it but I could go up

on Otter Creek lots of times for other reasons, and

could see if it was done or not. I might have gorfe

up to the blacksmith shop and looked as I went up.

I went up in 1927 for no other purpose but to see

that the assessment work was done. In 1928 I went

up there, but I don't remember when or whether

I went up purposely for that or not, but T looked

at the work when I went up. In 1929 I did not

have any other purpose in going up there other

than to look over the character of the assessment

work. [60]

I saw the stakes between the time I staked this

ground and the time I claim to have leased it to

the Riley Investment Company. I looked at them

while I was up there. I saw they were there. I am
sure about that. But I didn't go up there for that

purpose. Yes, I can swear to this .juiy that there

was a stake on the north side of Otter Creek belong-

ing to me at any time between the time I staked

these claims that I claim now, and the 18th of Au-

gust when I leased both of them to the Riley In-

vestment Company. I saw the initial stake of the

North Star. T saw stake No. 3 of the North Star

and I saw stake No. 4 of the Blue Bird ; that would

be the northwest corner stake of the Noi^th Star, and

the other would be the northeast corner of the Blue

Bird. That was in 1928. I don't remember the

month. That is all I remember seeing in 1928. I
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don't know as I looked at the stakes north of Otter

Creek in 1929. I didn't look at them in 1930. I

can't state now before this jury that there was any

stake on the north side of Otter Creek on the 26th

day of October, 1930.

These are the only two placer claims I have ever

staked in the Iditarod country, and that particu-

larly impressed it on my memory. The first thing

I did was to have a conversation about these claims

with Angus McClellan, who informed me that he

knew some ground that was open and asked me if

I would like to stake it. This conversation took

place at Flat about the 4th of July. There was no-

body else present at the conversation. I knew that

the North Star and Blue Bird Claims were up on

Otter Creek, but I didn't know whether they were

open or whether they weren't open until he told

me that they were. The notices that were placed

on the initial post of the Blue Bird and the North
Star were -prepared in the store by me. He told

me how to describes? the claims in the notices. There
is a possibility that the claim was staked as an
association claim before, both the North Star and
the Blue Bird, and at the time the notices were
prepared he may have had that. He was one of the

stakers at one time of the association claims, and
Jack Warren. There is a possibility that he may
have had his original location notices there and we
may have taken that from that notice, and that is

possibly [61] where the error came in my calling it
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an association claim afterwards. I think he had

such a notice ; that is my best recollection. At that

time we tacked them on the egg case before we

left the store and sawed the egg case in two and

packed them up. This was done in the morning

before we left. I wrote these notices on the 6th of

July before I went up to the claims. They were

written with pen and ink in the store. We wrote

out two of them, a duplicate to be put on record.

I was familiar at that time with the fact that the

law^ required me to put the date of discovery of

gold on the location notices. We overlooked that.

When this case was started I filed an answer

which I swore to as one of the parties defendant.

The attorney made that out and I signed it. That

is my signature under oath. I swore to it. I couldn 't

say whether I said anything about having made a

discovery of gold in the Answer or not, but I tell

you the attorney prepared that paper and I sat

dowui and signed it.

Thereupon, the Plaintiff offered in evidence the i

original Answer of the defendants filed in this

cause, and the same was admitted in evidence,

marked Exhibit D, and is in words and figures as

follows

:
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PLAINTIFF'S EXHIBIT D

''In the District Court for the Territory of

Alaska, Fourth Division.

No. 3809.

WALTER SAKOW, Plaintiff,

vs.

J. E. RILEY INVESTMENT COMPANY,
a corporation, HARRY P. SHEPPARD
and HARRY DONNELLEY, Defendants.

ANSWER.

''COME NOW the above named defendants

and for answer to the Amended Complaint of

the Plaintiff, admit, deny and allege as follows

:

"Defendants deny each and every allegation

contained in paragraph II of said Amended
Complaint.

"That they deny each and every allegation

contained in paragraph III thereof. [62]

"That they deny each and every allegation

contained in paragraph IV thereof.

"That they deny each and every allegation

contained in paragraphs V and VI thereof.

"And for a further and affirmative defense

to the said Amended Complaint these defend-

ants allege

:

"1. That at all the times herein mentioned
the defendant, J. E. Riley Investment Company,
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was and is a corporation duly organized and

existing under the laws of the State of Nevada,

and engaged in carrying on a general mining

business in Otter Precinct, Fourth Judicial

Division of the Territory of Alaska.

^'2. That on or about the 6th day of July,

1926, Harry P. Sheppard, one of the defendants

herein, located and staked twenty (20) acres of

ground situated on Otter Creek in the Otter

Recording Precinct, Territory of Alaska, for

mining purposes, being a strip of ground six

hundred and sixty feet (660 ft.) wide by thir-

teen hundred and twenty feet (1320 ft.) long,

and duly described the said ground as the Blue

Bird Placer Mining Claim adjoining the north-

erly line of the K.P.M. Association Placer

Mining Claim on said Otter Creek. That the

said Harr}^ P. Sheppard then and then set out

his initial stake on said claim upon which he

set up his notice of location of said claim and

set out stakes upon each corner thereof as cor-

ner stakes of said claim, and marked the boun-

daries of such claim between said stakes and

along the boundary lines of said claim, and duly

filed the said claim for record in the office of

the Recorder in and for said Otter Precinct,

Fourth Division of Alaska, on the 2nd day of

August, 1926, and that ever since said time

the said Harry P. Sheppard has done and per-

formed the assessment work and annual labor

on said claim, and ever since the said Julv 6th
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1926, has been and is now the true and lawful

owner of the said mining claim. [63]

'^3. That on or about July 6th, 1926, the

said Harry P. Sheppard, one of the defendants

herein, located and staked twenty (20) acres

of ground for placer mining purposes, being a

strip of ground six hundred and sixty feet

(660 ft.) wide by thirteen hundred and twenty

feet (1320 ft.) long, adjoining the northerly

line of the K.P.M. Association PUicer Mining

Claim and adjoining the Blue Bird Placer

Mining Claim hereinbefore described, and set

out his initial stake upon, which was written

his notice of location of said claim and further

set out stakes or posts on each corner of said

claim, and marked the boundaries of said claim

so that the same could be readily seen and

described the said claim as the North Star

Placer Mining Claim on Otter Creek aforesaid

in the Otter Recording Precinct of the Fourth

Division, Territory of Alaska, and that ever

since said date the said Harry P. Sheppard has

performed the annual assessment work required

by law and has been and is now the true and
lawful owner of the said North Star placer

mining claim.

"4. That thereafter, and on or about the 14

day of August, 1930, the said Harry P. Shep-
pard, for a valuable consideration, leased the
said described mining claims to the J. E. Riley
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Investment Company, the defendant corpora-

tion herein, and that ever since said time the

said corporation has been, and is now in the

actual possession of both of said claims, to mt

:

The BLUE BIRD Placer Mining claim and

the NORTH STAR placer mining claim, and

has been mining and operating both of said

claims under said lease.

"5. That on or about the 27th day of Octo-

ber, 1930, the plaintiff herein entered upon the

Blue Bird and North Star placer mining claims,

and set out stakes thereon and attempted to

locate a portion of both of said claims as a

placer mining claim, and described such at-

tempted location as the GOOP HOPPE clahu.

That the ground so attempted to be located by

the said plaintiff Walter Sakow, was not then

unappropriated Government land, and was not

then open or available to location by any [64]

person, or for any purpose, but was then and

there the property of the said Harry P. Shep-

pard by reason of his previous and prior loca-

tion of the same a? aforesaid, and that the said

Walter Sakow never acquired any right, title

or interest in the said ground by reason of his

attempted location thereof, but was and is a.

trespasser upon the said Blue Bird aud North

Star placer mining claims.

"6. That these defendnnts bnve beou com-

pelled to oinplny the sorvi^es of nttorueys to
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protect their title and right of possession in

and to said mining ground, whose services are

reasonably worth the sum of fifteen hundred

dollars.

"Wherefore tliese defendants pray that the

plaintiff take nothing by his action, and that

these defendants have and recover from the

plaintiff their costs and disbursements herein,

including the sum of $1500.00 attorneys fees.

(Signed) JOHN L. McGINN
(Signed) CHAS. E. TAYLOR

Attorneys for Defendants.

"United States of America,

Territory of Alaska, Fourth Division.—ss.

"Harry P. Sheppard being first duly sworn,

on oath, deposes and says

:

"I am one of the defendants in ^he above

entitled action. That I have read the foregoing

Answer and know the contents thereof, and that

the same is true as I verily believe.

(Signed) H. P. SHEPPARD.
"SUBSCRIBED and sworn to before me

this 20th day of April, 1935.

[Commissioner's Seal]

(Signed) T. M. GARLAND.
United States Commissioner in and for

Otter Precinct, Fourth Division, Terri-

tory of Alaska."
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I don't know if there is any explanation to offer

other than we made out those notices and made a

discovery and tacked the notices up and recorded

them and then just overlooked putting- the date

of [65] discovery down there.

I testified this morning that McClellan had no

interest in these claims after I staked them. I

got royalties from the Riley Investment Company

from these claims. I gave Angus some of the roy-

alties. I couldn't tell you exactly how much he

must have gotten. It was two or three thousand

dollars. I didn't set any definite proportion. There

was no agreement between McClellan and I as to

what he should get. I did testify on the first trial

that I gave him two-fifths. There wasn't any agree-

ment to give him two-fifths, but I did give him two-

fifths, but there wasn't any agreement in writing

or verbal or anything else of what I should give him.

I gave it to him at different times, some in 1933

and 1934. There is some record of some checks in

the bank that were issued by me to McClellan. I

haven't them with me. I have some of them up

in the room. I believe it was somewhere around*

two thousand dollars. T j^aid something to him after

his death. T couldn't tell you off hand how much.

It was around three hundred dollars, I believe.

The money was given to the administrator of Mc-

Clellan's estate; T think the name is Williams. I

couldn't tell you offhand when it was paid to him,

it was after his death. He died in Anchorage, Jan-

uarv 30, 1934. I do not now hold anv monev out
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of the royalties, which is payable to any relative of

McClellan's.

I prepared and filed an affidavit in the year of

1928 of the doing of the assessment work upon this

property, which is dated Jime 15th.

I notice the claims are mentioned in that affidavit

as North Star Association and Blue Bird Associa-

tion, but that description refers to the North Star

placer claim and to tlie Blue Bird placer claim

that I claim to have staked on the 6th day of July,

1926. You call my attention to the statement in the

last paragraph as follows, "That the above de-

scribed work was done for the benefit of this afBant,

the co-owner in the above described placer mining

claim, H. P. Sheppard", and in answer to the ques-

tion who the other co-owner was, I can say that this

was another mistake—that notice was [^66^ probably

made out by the Recorder. I don't know that it

was made out by the Recorder; we have that way
of doing down there. Sometimes we have the Re-

corder make a copy of it and tell him what the facts

are, and he may have typewritten^ it, but I swore to

it before D. E. Browne and I filed it for record, or

told him to file it.

Thereupon, the plaintiff offered in evidence, and
the same was admitted, an Affidavit of Annual Labor
for 1928, which said Affidavit is marked
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PLAINTIFF'S EXHIBIT E,

and is in words and figures, as follows, to-wit

:

^'Page 435

No 13900

AFFIDAVIT OF ANNUAL LABOR 1928

[67]

Territory of Alaska,

Fourth Division,

Otter Precinct—ss.

"H. P. Sheppard being first duly sworn on

oath says that I am the co owTier in the fol-

lowing Placer Mining Claims and as such do

make this affidavit for the purpose of comply-

ing with the laws as to filing and recording

(Annual Assessment Work) for the year 1928

upon the following claims to wit.

The North Star Assn

The Blue Bird "

Located on the right limit of Otter Creek a

tributary of Iditarod river in Otter Precinct,

Fourth Division, Territory of Alaska.
'

' That the work done on the North Star Assn.

consisted in cutting brush and clearing surface

to the extent of 500 x 600 feet and that on the

Blue Bird Assn the work done consisted in cut-

ting brush and clearing off surface to the ex-

tent of 400 X 500 feet and that same work was

done by Angus McLellan and Matt Johnson and
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was to the Value of $100.00 for each claim.

"That the above described work was done

for the benefit of this Affiant and was paid for

by this Affiant, the co-owner in the above de-

scribed placer Mining Claim.

H. P. SHEPPARD
'

' Subscribed and sworn to before me this 15th

day of June 1928.

D. E. BROWN
Commr. and Ex Officio Justice of the Peace.

"Filed for record at the request of H. P.

Sheppard, June 16, 1929 at 1.10 P. M.

D. E. BROWN
Recorder."

On the back it says: "No. 13900 Affidavit of

Amiual Labor. The Blue Bird and North Star,

located on Otter Creek. H. P. Sheppard. Filed

for Record at Request of H. P. Sheppard 6/16-

1929 at 1.10 P. M. Recorded at Page 435 of

Volume 2-15 of A. A. L, in the Recorder's

office for Otter Precinct, 4th Div. of Alaska.

[68] (Signed) D. E. Browne, Recorder."

"CERTIFICATE.

"Territory of Alaska,

Fourth Division,

Otter Precinct—ss.

"This Is to Certify, that the above described

copy is a true and correct copy of instrument
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No. 13900 as recorded in Vol. 2-9, page 435,

records of Otter Precinct, Alaska.

(Signed) T. M. GARLAND,
[Seal of Commissioner] Recorder."

My lease to the J. E. Riley Investment Company
on the North Star and Blue Bird Claims, dated

August 14, 1930 was prepared by Donnelley. I

suppose. I couldn't tell you the date it was done. I

can't state from my independent recollection

whether that was the date I negotiated for the

lease of these two claims to the Riley Investment

Company, or not. At that time I was vice presi-

dent of the Riley Investment Co. I had held that

office since about 1924 and continued to hold it until

the time I left there in 1936. At that time I sold

out to Donnelley. The only officers of the Riley In-

vestment Company that took part in the negotia-

tions relative to this lease was myself and Mr. Don-

nelley.

Q. Was there any meeting of the Board of Di-

rectors to authorize the acceptance of such a docu-

ment on the part of the Riley Investment Com-

pany ?

Mr. Taylor: Just a minute, Mr. Sheppard. We
object to that as incompetent, irrelevant and im-

material and not proper cross-examination and not

the best evidence.

The Court : What is the purpose of the question ?

Mr. Clegg: Well, we intend to impeach this docu-

ment in every way that is possible, your Honor,
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and one of the best methods is to show that the

Company, by its proper officers, was never con-

sulted with reference to this purported lease. If

your Honor will examine it—I don't know if your

Honor has ever read it or not—but there are sev-

eral things in it that challenge a person's atten-

tion the minute it is read. (Hands paper to Court)

The Court: Objection will be overruled. [69]

Mr. Hurley: Save an exception.

A. Not that I kno\v of.

I couldn't tell you independently of the date on

the document when I filed it.

That is the only copy there is that I know of.

I have no independent recollection of the date it

was drawn up but Donnelley was writing it on the

typewriter in the bank while I was in the store.

I testified that when Angus McClellan got up in

the vicinity of these claims that McClellan had the

stakes that were put down that day to mark the

boundaries of these two claims, had them all pre-

pared and laid at the appropriate places. These

stakes were all blazed on four sides, and they were

all about the same size or dimensions.

I relied on McClellan with reference to the char-

acter of the posts and with reference to the place

I was going to put my initial post.
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PETER MISCOVICH,

a witness on belialf of the defendants, testified in

subtance, as follows:

Direct Examination

My name is Peter Miscovich. I have lived at

Flat, Alaska twenty-seven years. My business is

mining, since 1911. I w^as born in the eastern Adri-

atic, State of Dalmada; came to the United States

in 1903 and to Alaska in 1910. I am a citizen of the

United States. I laiow Walter Sakow, the plaintiff,

also Harry Donnelley and Harry Sheppard. I am
acquainted in Flat and that vicinity and have been

engaged in mining on Otter Creek and Flat Creek.

1 went up with Walter Sakow to stake a claim

on the right limit of Otter Creek in the fall of

1930. It was October 27, 1930. The night before

we went up there I had a conversation with Walter

Sakow in Flat. We were sitting there in Flat and

it came into my mind to ask him for a hand drill

that he had, if I could lend it to sink, to do some

prospecting. I was asking what he would charge

to rent the hand drill for sinking some holes, and

then he asked me where, and I told him up the

creek and he said to me me had some ground there,

had a claim there. I asked him when he staked it

and he said lately and [70] he said some more

gromid there, and I said, yes, there is some at the

head of me, and he said, why can't I look into it.

Well, it is alright as far as I am concerned and

then we decided, I say I am going up in the morn-



vs. Walter Sakotv 95

(Testimony of Peter Miscovich.)

ing, and I asked him to come with me and he said,

well, sure, fine and dandy, and I said, then you

can witness my location, and then the next morn-

ing we went up.

Some time between half past eight or nine the

next morning, he came to my house at Flat and

I took my single-bit axe, and we went up to the

mouth of Boulder where 1 staked this claim.

We came there alongside the North Star, north

corner stake, and we went a little over off the

ground that Mr. Sheppard owned and put notice

for my corner. It was more likely I said, here is

the ground that Sheppard owns and here is the

ground I saw from u-p above; I saw this stake

across creek and I kiiid of surprised a stake on

there and in piece of ground I am going to locate

and, but by gosh, I said, I am going to locate a

claim all right, and then on the gromid there was

a new stake laying on the ground, somebody had

there for some reason ; didn 't bother with it and

left the stake. Some driftwood around us, river

right above us fifteen feet; some driftwood there

and I took one of them sticks and made a stake from

it and I put my location notice on, too ; my location

notice I brought it with me, and I post it and I

mark my arrow lines.

That was my first, initial stake. I called it the

Honest Location. My initial stake was right along-

side the stake of Sheppard 's North Star Claim.

It was the north coiTier of the North Star Claim.



96 J. E. Riley Inv. Co. et al.

(Testimony of Peter Miscovich.)

The writing was very small and didn't pay any

attention to it, only I know that it is there; lines

running downstream 1320 feet and 660 feet toward

the creek valley. It was the north corner, of course

;

didn't pay any attention. It was the northeast,

don't know the direction of it.

Mr. Sakow was there with me when I put that

stake up. [71]

After we got through there, we proceed down-

stream about 1320 till we got to the river as the

river made the curve it going into the Sheppard

claim and went along the river several hundred

feet, was stepping along that line. The river turned

north came to sort of a point and found there post

cut again of 31/2 to 4 feet high. Oh, I said, here

good place to put stake about right up there. I don 't

think we are far enough down, but anyway I am
going to leave some ground, I am not going to put

the stake there

The number of the stake I put on the bank of

the river was No. 2. It was downstream from the

initial stake, in a westerly direction. Before I put

up that No. 2 stake, I stepped off about 660 feet

from the K. P. M. line—to put my stake on bottom

of Sheppard 's claim. At the time I went there to

stake this claim, I knew" about the claims of Shep-

pard 's that was staked in that vicinity. I knew

Sheppard had two claims. I knew when I went up

there that Sheppard had leased these two clainis

in August, 1930, to the Riley Investment Company.

!
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I heard all about it. I told Sakow, these claims

already been leased to the Riley Investment Com-

pany. I said, that these claims are leased already

—and now if we could get a drill and sink some

holes, and if we did find anything, we would en-

courage the dredge to come to it, and it is the

chance to get some piece of money and get some

royalty from the Riley Investment Company. That

was my reason for going up there and staking the

Honest Location Claim. I talked it over with Sakow

and we think it was a good idea.

After I put in this No. 2 stake of the Honest

Location claim, we went up by my initial stake,

up the river, going to the right, two or three hun-

dred feet ; then went on Government Bridge, crossed

Government Bridge and went on to the mouth of

Boulder and followed Government road and then

we come to telephone line; then again walked to

about in a line with my initial stake—I could see

it from the hillside—then [72] I stepped down a

little ways from the road, I don't know how far,

maybe 150 feet or so, looking there on the ground

and found some sticks laying on the ground and I

saved one for a stake and I put my No. 4 stake

there. Then we went down there on the Govern-

ment road, also followed the telephone line. Then

I come in a line with my No. 2 stake. Then we went

down both together, maybe a couple hundred feet,

more or less from the Government road and I put

in my No. 3 stake. Mr. Sakow used the same stake
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as my No. 2 stake on lower stake. I marked my
lines and also No. 2 stake of Honest Location, and

on upper stake I marked his claim, Good Hope
claim, and also we marked either lines on his stake,

downstream 1320 feet and across creek 660 feet.

Sakow used my No. 3 stake for the initial stake

of the Good Hope Claim. That was the northwest

corner stake. He didn't put any other stakes on

his claim that day while I was there. We didn't

look for any stakes down below the Good Honest

Claim.

I said w^hen I put my No. 2 stake that the river

come around there in front of his claim. He could

not go down there and put his lower corner stake.

It would be impossible to get everything done that

morning, and I said to him that he could put that

stake down there some time any place, and then

when the river is not up, he could step off 660 feet

same as we done where I put my No. 2 stake.

I said something to him about the KPM line,

the north line of the KPM Association. We went

on that line. Both of us stepped toward the KPM
line and from the KPM line and came back again

to No. 2. I knew there was a claim staked 660

feet north of the KPM line.

I did assessment work on my Good Honest Claim

and I held it until the dredge went by in 1935,

After that I let it go. I never got anything out

of it.

I have not any interest in this case.
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This map here shows a red line running from

the northeast corner [73] of the North Star claim.

That is my line going north. I saw it last this

fall. That was the No. 2 stake of the Honest Claim.

I have known about the KPM Association placer

mining claim since 1914, 1915. It is a well-known

claim. The north line of the KPM Association was

cut through when the line was surveyed, and the

line was cut from one end to the other. It is about

five or six feet wide, more or less, can't tell exactly

how wide. It was cut from one end to the other.

I saw this stake here where the messhouse used to

be across the river, and I saw this stake here (in-

dicating), line cut from the river toward the stake;

whether stake of the Blue Bird or other stake, I

don't know. Other stakes I didn't see. I saw the

northeast corner of the North Star, and I saw the

stake along the KPM, the southeast corner of the

North Star. The north line of the KPM was used

quite a lot as a trail summer and winter.

I prepared a location notice for Mr. Sakow^ for

the Good Hope Mining Claim, Then, after w^e got

through with the staking, we went home and he

come to my house and nobody was there and we, I,

fix up a lunch for us and then I wrote location

notice. I had already posted my notice. I took

mine with me. He did not say anything to me
about making a discovery of gold on October 18th,

or prior to the time I went up with him.
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Cross Examination

I know Mr. Sakow quite well. He used to visit

me once in a while, and visited the family.

After we got home that afternoon I prepared the

notice of location for him, on the typewriter, in

his presence, in my house. That is the notice that

I wrote. That is my signature on there. I wrote

everythmg on there, except the signatures, on the

typewriter, and I told him to go and post it any

time he wanted to.

Q. You testified in here this afternoon that, while

he was up there, he never put any stakes down on

the Good Hope Claim?

A. He put two stakes up there. I say here in

this notice of the 22nd of October, that notice is

[74] given that Sakow, the undersigned, located I

and claimed twenty acres of ground, etc. from this

initial stake 1320 feet downstream to post No. 2,

thence 660 feet across the creek to post No. 3;

thence 1320 feet upstream to post No. 4; thence

660 feet back to this initial stake. That is just

exactly the way he outlined it. At that time, when

I drew this notice up, there were no stakes there, !

and I signed as a witness to that statement. We
agreed, both of us, on that subject to do it. That

was what we done between ourselves. I took quite

an interest in this case from the start.

I don't talk to Sakow now, principally about thisj

case, but a lot of other things besides.
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being re-called by the defendants, testified in sub-

stance as follows:

Direct Examination

I know the Riley Investment Company. I am its

superintendent. The Riley Investment Company

has been mining continuously in the Otter Valley

since 1917 on various claims. They mined on the

Blue Bird claim staked by Mr. Sheppard. They

started preparatory work in August, 1930 on the

Blue Bird. At that time they laid pipe lines, dug

ditches and tested the ground for frost. That was

done under the lease that was testified to here. They

were doing more or less work on the Blue Bird

during the remainder of the year, during the re-

mainder of the season. There were several men
working there. The men were divided, some were

on the Blue Bird, some were on the North Star,

couldn't tell the exact number, but I should say

probably four or five.

On the North Star, the same sort of work was

being done, preparatory w^ork; that is to say, lay-

ing the pipe lines, preparing for thawing the

gromid. The approximate value of the work done

upon the Blue Bird in 1930 by my company would

be in the thousands of dollars. There was quite

a lot of work done on each of these claims. I filed

an affidavit of assessment work for each of these

claims during the year 1930. [75]

The work on the Blue Bird was done on the north

and south east sections of the claim, and the work

done on the North Star was more or less on the
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entire length, extending back about three himdred

feet from the southerly line.

In 1931, we began actual thawing operations on

the Blue Bird and employed six or seven men, I

think. They were paid for about three months dur-

ing the open season. The thawing work was done

on the southeast section of the Bhie Bird. It was

done for the benefit of the owner of the claim.

The value of the work was probably three or four

thousand dollars. I filed an affidavit of assessment

work for that assessment year in the Recorder's

Office, Otter Precinct, at Flat, in 1931.

We conducted thawing operations on the North

Star, on the lower part, on the southwestward sec-

tion of the claim. There were about six men em-

ployed. The probable value of the work done was

four or five thousand dollars, and the work was

done for the benefit of the owner of the claim.

I filed an affidavit of that work in the Recorder's

office of Otter Precinct, at Flat.

During the year, 1932, we prepared the lower

southwestern section of the Blue Bird for work.

We dug ditches, laid pipe Unes, and, I think, began

actual thawing operations late that season at the

lower section of the claim. There were about six

men employed, and the approximate value of the i

Avork was about three thousand dollars. The work

was done for the benefit of the owner of the claim.

I recorded the work, made an affidavit and filed at

in the Recorder's Office in Otter Precinct, at Flat.

In 1932, we began actual dredging operations on

the North Star. We dredged back and forth from



vs. Walter Sakow 103

(Testimony of Harry Donnelley.)

the KPM to the North Star during the entire open

season of 1932, and probably did twenty thousand

dollars worth of work on the North Star. The work

was done under the lease. I filed an affidavit of this

work in the Recorder 's Office of Otter [76] Precinct,

at Flat.

In 1933, we finished thawing in the southwestern

section of the Blue Bird. There were about six

men employed. The value of the work was in

thousands of dollars, don't recall exactly, but prob-

ably three or four thousand dollars, at least. The

work was done under the lease. I filed an affidavit

for that work in the Recorder's Office for Otter Pre-

cinct at Flat.

In 1933, we finished dredging on the North Star.

The value of the work done was several thousands of

dollars. The work was done under the lease. I filed

an affidavit of that work in the Recorder's Office of

Otter Precinct, at Flat.

In 1934, we began to dredge on the Blue Bird.

We did a little work on the Blue Bird in the fall

of 1933, actual dredging. There was several thou-

sands of dollars worth of work done. That was

done under the lease.

During this period, we carried on dredging oper-

ations on the North Star, and the value of that

work was ten or twelve thousand dollars. I filed

an affidavit for assessment work for the work done

on the Blue Bird and North Star for that period

in the Recorder's Office, Otter precinct at Flat. The

work was done under the lease.

We dredged in 1934 and 1935 on the Blue Bird

and employed nine to twelve men.
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Individually, I do not own any interest in the

Blue Bird or North Star claims. I paid the roy-

alties that came out of that claim to Harry Shep-

pard.

In my survey, and at other times, I saw the

stakes and the location notice of Mr. Sheppard on

the North Star and Blue Bird claims. The North

Star location notice was on the southeast corner

of the claim and the same was true of the Blue

Bird, the southeast corner of the Blue Bird.

I couldn't possibly have had a conversation with

Mr. Sakow in [77] w^hich I stated that I had

straightened up the line of the KPM. The line was

a surveyed line and was absolutely straight for a

period of twenty years.

I saw all the stakes of the Blue Bird, with the

exception of the northwest corner. I saw them at

various times. I saw the southern stakes shortly

after the claim was located, the same summer. At

that time I was superintendent of the Riley Invest-

ment Company, and lived in Flat and went back

and forth on this KPM line daily.

I later saw the North Star stakes, all of them,

and also the northeast corner of the Blue Bird. I

saw that a good many times. That was before we

commenced dredging operations.

I remember having a conversation with Walter

Sakow about the Good Hope Claim. I know its

approximate location, that is, what he claims to be

the Good Hope. I first learned of the Good Hope
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Claim when Sakow came to me and asked if we

would dredge on the ground. That was in the fall

of 1932, at the Bank, in Flat. He told me that he

had located some ground on the right limit of

Otter Valley and wanted to know if we would con-

sider dredging it. He did not tell me at that time

where the claim was. I don't recall when he told

me about having located or staked this claim or

anything about it, other than he had located some

ground and it was on the right limit of Otter

Creek.

The next conversation was in 1933, after I re-

turned from the Outside. That was also in the

Bank at Flat. There wasn't anybody present but

ourselves. As near as I can recall, Walter told me
at that time that he was going to do some pros-

pecting on his ground and asked me if he could

get a boiler that sort of belonged to the Riley

Investment Company. It was owned jointly by

the Riley Investment Company and the Benton

and Mathison. I told him, yes, he might have it.

I don't recall if any more was said at that time.

[78]

The next conversation was a little later, in that

same spring, when he came and told me that he

had simk a hole up there and wanted me to come

up and see what it looked like. I went up. I

fomid Mr. Sakow and Mr. Agoff. They had a core

from the casings which they had driven, a four-

inch pipe. When I arrived on the ground and saw
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where they were located, I then told Sakow that

he was on Sheppard's ground that we were holding

imder lease, and I pointed to him, showed him the

flag that we had fl}'ing on the southwest corner of

the Blue Bird, and on a high pole, about fifteen

feet high. It was plainly visible from where we

were. He didn't seem to be interested in the flag.

He said that was his ground and that was all there

was to it.

I was up one other time in the vicinity of that

claim that spring, probably a week later. I went

up again at his request. Nothing occurred at that

time other than my watching them pan out the

core. Nothing was said at that time about the ow^n-

ership of the ground. I never handled those pan-

nings. Walter came down to the Bank with some

prospects which I weighed, which he stated came

from that ground. I never went there again while

they were on the ground.

I heard Mr. Sakow testify about Sheppard and

myself going up there when he and Cotten were on
;

the ground. That was in the fall of 1934. We had

quit dredging. I had gone up. We had closed the

dredge for the season and I made periodical trips

up there to see that everything was in good shape,

until things were more or less settled, and this par-

ticular time, Sheppard went with me. Sakow told

me that he had been unable to find any stakes up-j-

there, so I went with Sheppard to the point where

the stakes, the Northeast stake of the Blue Bird andi
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the northwest stake of the North Star was located.

Walter was with Mr. Gotten some three or four

hundred feet away from us. At that time, I called

him over and said, "Walter, you said you couldn't

find any stakes in this section. What about these '?
'

'

And Walter became [79] pretty much excited, and

I don't know just what he did say.

The Good Hope Claim, as near as I could deter-

mine, is embraced within these red lines. The

northern stakes are in place. The trespass notices

on the lower stakes are not in place. I found a

stake laying on the ground here and took this point,

because I had seen Gotten and Sakow in about

there and it appeared to be their corner, but there

was no stake there of any kind. Approximately

two-thirds of the alleged Good Hope Glaim is staked

within the boimdaries of the Blue Bird Glaim.

On the Blue Bird, I would say about twenty-eight

thousand dollars ($28,000.00) was expended within

the boundaries that are now disputed. There was

forty-five thousand dollars ($45,000.00) taken out

during the year 1934. I have those figures. I didn't

expect to be called this morning. I have them at

the hotel; $45,000.00 and some odd dollars. It cost

about $28,000.00 to produce it. I never told Mr.

Sakow that I wanted to see the casings and the

core of his operations on the ground. He asked me

to come up there and see them, which I did.

I had during one entire summer, when I was

connected with the Beaton and Donnelley dredge,
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operated on the ground that is included in the

Good Hope.

There had been no work done within the boun-

daries of what is now called the Good Hope. We
had dredged along up to what is now called the

south line of this Good Hope Claun ; in other Avords,

this claim was staked right on the edge of the

dredge cut. We operated during the summer of

1932 on the Blue Bird Claim, during the entire

sununer. At that time this lower section was worked

out ground. That is why this dredge cut is so irreg-

ular; practically this entire section was worked

out. We dredged along the Blue Bird Claim up to

what is now called the south line of this Good

Hope.

I first saw the notices of location on the Blue

Bird and North Star in July of 1926, shortly after

the location of the claims, and I last saw them a

year or two later, I think. After that I had no

occasion to look at the location notices and don't

recall having [80] seen them later than two years

later. I saw them along the north line of the KPM
Association. I have seen the comers of the line of

the KPM many times. The KPM line before we

dredged through there was very fell defined lines,

all the trees and brush cut out for a width of prob-

ably ten feet, and there were survey stakes at each

end of the line, very prominent stakes. Later on,

of course, we dredged out a great deal of the line.

The western section is still in the same condition.
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and we placed flags at various points along the

line so that it could readily be determined. We
dredged up some stakes along the KPM line, and

replaced them in the same position.

We dredged up all the stakes along the south

line of the Blue Bird and the North Star. We
replaced them by the use of a transit and measure-

ments. We put the same stakes, with the exception

of one, I think, and that stake was lost, but we

put another one in its place. We maintained the

location of the stakes exactly.

Cross Examination

This map, I made last November for use in the

trial of this case. I was not assisted in the meas-

urements therefor by Peter Miscovich. He was

cleaning out the brush and things of that nature

there. I Avent up there in the company of a man
by the name of Silas Onaghy, and he pointed out

to me everything that he knew. He took me up

there in the vicinity of his stakes and showed me
one of his stakes. He did not take me on the Good

Hope to show me his stakes. Mr. Onaghy and my-

self were up about seven hours one day and about

four hours another day, about eleven hours all

told, for the purpose of investigating and obtaining

measurements. That was in the month of November

when I was up on the KPM line. I found four main

stakes and one stub stake, the stakes for the Blue

Bird and the North Star, the southeasterly and the
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southwesterly stakes. I found the southwest stake

on the KPM line. [81] That is all the claim stakes

there were. There were several flags, several flag

poles. I saw tive stakes on that line. That is all I

saw, and those are the ones I have just mentioned.

I don't know that I paid any particular attention

to the stakes in November, 1934, but I was familiar

with the stakes.

I saw the trespass notices of Walter Sakow. I

read them; didn't do anything at all about them

at that time. That was in September, 1934, when

w^e were dredging there. We moved the notice when

the dredge came up to where it was and put it to one

side. It was attached to a tree about fifty feet from

the front of the dredge. We did not stop the dredge

after we saw the notice, or an}" other time; and we

did not notify Sakow at any time that we were

going to cleanup.

We cleaned up at regular periods. Ou^ first

cleanup was on September 24th. We made all told,

from September 24 to the time we shut dow^i, five

cleanups and the valuation was $45,814.60. We
worked out about 262,400 square feet of bedrock.

It cost us about eleven cents a foot. The ground

was thawed. The total production from the disputed

area was $54,007.86. The cost for the entire season

w^as twenty-eight cents per yard, and some of the

ground in the disputed area w^as somewhat easier

to work than some of the other. The only thing

I can do is to estimate that. We placed the actual
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valuation of tlie gold on each cleanup. The value

per ounce was according to the fini^ess.

The royalties amounted to ten per cent. On this

basis it amomited to $5,400.78. This was impounded.

This dispute came up and I felt that I was pro-

tecting the Company by depositing it in the Bank.

I told Walter Sakow and Sheppard.

The figures and computation I have given of the

cleanups and the number of bedrock feet worked

and the expense thereof were all made up by me in

my report and between September 24, 1932 and the

close of the season. There was no owaier present

during that time while these records were being

kept. I took the gold off the dredge and took it to

the retort. The retort was in the Riley office about

two miles from the town of Plat. It stayed there

three or four or five hours. There was usually some-

one present when wt were [82] roasting or cooking

it. At this particular time I do not think there

was anyone representing the owner of the claim.

There was no owner present. I then took the gold

brick or whatever it was down to the Miners &
Merchants Bank, of which I was the president, and

the valuation that I put on the gold from each

cleanup was the actual valuation of the gold. Its

value per ounce was according to its fineness. The

bank's charge for handling the gold was 2^/2% of

the gross value of the brick, and was for the melt-

ing, assaying charges, and office charges and the

banks profit.
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When Sakow first protested about the dredge be-

ing on his groimd, I went and saw Sheppard and

told him I was going to put his royalties in the

Bank.

Q. I will ask you if you testified already this

morning as to what took place between you and

Sakow that, the first time you went up there, that

you told him that was Sheppard 's ground and the

Company had a lease on it?

A. Yes, sir.

Q. I will ask you if you didn't testify as fol-

lows, in the first trial on direct examination

—

Q. When you went up to see him, tell the jury

what occurred between you ?

A. Well, it was the first time I knew he claimed

the ground Oh I got the wrong one.

Q. Was that the first time you had been on

his Good Hope Claim ?

A. Well, it was the first time I knew he claimed

the ground. Yes, I had been over that ground many
times, of course.

Q. When you went up to see him, tell the Jury

what occurred between you?

A. Well, quite a little occurred. The first time

I told him when I got over there—Walter you are

surely on somebody else's ground, and I pointed

to a flag that was flying on the KPM line. You can

distinctly see that flag and you must realize you are

not 660 feet from the KPM line, and Walter in-

sisted that had nothing to do with it, but that the
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ground was open, so I didn't discuss it any more

with him at that time."

A. That is correct.

Q. That is correct?

A. Yes.

Q. And wdiat you said this morning is also cor-

rect?

A. Yes, sir.

Q. And now, why didn't you say on the first

trial that you told him it was Sheppard's ground,

instead of saying it was somebody else's ground at

that [83] time?

A. Well, I think that is a rather fine distinction.

Q. You think that is a rather fine distinction?

A. Yes, I do.

Q. Why didn't you tell him at that time, in-

stead of saying merely that was somebody else's

ground, why didn't you say at that time that you

had a lease from Sheppard ?

A. I did say that.

Mr. Taylor: Just a minute, object to that as not

cross examination.

The Court: Objection overruled.

Q. This report I just read to you is not correct?

A. That is correct, yes.

Q. That is correct ?

A. Yes.

Q. Although you didn 't say a word about having

a lease when you w^ere testifying at that time?

A. No, I evidently didn't testify I had a lease,

but I positively told Walter that.
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Of course I have not any records of this specific

work that I testified about this morning as having

been done on each claim for each year for four

years. [84]

Thereupon, Plaintiff offered in evidence

PLAINTIFF'S EXHIBIT G,

which is in words and figures as follows, to-wit:

^'AFFIDAVIT OF ANNUAL LABOR
'

' H. Donnelley being first duly sworn on oath,

deposes and says: that he makes this affidavit

for the purpose of complying with the laws

relative to the filing and recording of 'Annual

Assessment Work' for the fiscal year ending

July 1, 1933, on the following described placer

Mining Claims:

The North Star and Blue Bird Claims, lying

along the North Side of the K. P. M. Associa-

tion, on the left limit of Otter Creek a tributary

of the Iditarod River in Otter Precinct, Fourth

Division, Territory of Alaska.

"That during the open season of said fiscal

year dredging operations were carried on upon

said claims by the J. E. Riley Investment Com-

pany, a Corporation, that said ground w^as

operated under lease, that the value of the work

performed was greatly in excess of $100.00 for

each of said claims and that the work was
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performed for the benefit of H. P. Sheppard

and co-owners in said claims.

H. DONNELLEY
"Subscribed and sworn to before me this

27th day of September 1933.

T. M. GARLAND
United States Commissioner for Otter Precinct,

Fourth Division, Territory of Alaska.

T. M. GARLAND
Recorder"

It is endorsed

:

"No.14217 Affidavit of Aimual Labor

"The North Star and Blue Bird located on

Otter Creek. H. Donnelley. Filed for Record

at Request of H. Donnelley 9/27 1933 at — M.

Recorded at Page 518 of Volume 2-15 of A. A. I.

in the Recorder's office for Otter Precinct, 4th

Div. of Alaska.

(Signed) T. M. GARLAND,
Recorder. '

'

The attached certificate is as follows: [85]

"CERTIFICATE

"Territory of Alaska,

Fourth Division,

Otter Precinct^—ss.

"This Is to Certify, That the above described

copy is a true and correct copy of instrument
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No. 14217, as recorded in Vol. 2-15, page 518,

records of Otter Precinct, Alaska.

(Signed) T. M. GARLAND
[Commissioner's Seal] Recorder"

I did not refer to any specific co-owners, and I

understand since there were none.

I heard in a general way that Sheppard had

disposed of some of that ground. I did not take

the trouble to ask him. I heard somebody else was

interested. That is why I said co-owners, and I

didn't mention who they were. There are no co-

owners so far as I know and there were none at

the time I made the affidavit. I believed there were

none but I heard rumors to the contrary. That is

why I put it in the affidavit.

I never, at any time owned any interest in the

Blue Bird or North Star, and the only connection

that I have with the Riley Investment Company is

as mine superintendent. Four hundred and ninety

shares of the stock of the Riley Investment Com-

pany is owned by the estate of J. E. Riley. There

are just ten other shares and they are scattered

through several other people, sufficient people hold-

ing stock to qualify as directors and officers.

I am the administrator of the estate of J. E.

Riley, deceased. As the administrator of the estate of

J. E. Riley, deceased, I am in full control of the Riley

Investment Company, a corporation. I do not hire

myself as mine superintendent. The officers of the

company hired me in 1922, and I am still serving
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under that. I haven't any written appointment. I

have filed reports as administrator of the estate of

J. E. Eiley. I couldn't tell you what years. [86]

Q. Did you ever file a report as administrator

of the estate of J. E. Riley, an account as such ad-

ministrator?

A. Yes, I have.

Q. What years ?

A. I couldn't tell you that.

Q. Can you tell any year that you filed a report

as administrator?

Mr. Taylor: Object to that as incompetent, ir-

relevant and immaterial and not cross examination.

It has nothing to do with this case.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. I can't give you any specific year, no.

Q. When did you first become appointed?

A. Well, I don't know the year when Mr. Al-

brecht left Iditarod, sometime after I was super-

intendent, sometime before that time.

Q. You know as administrator of the estate of

a deceased person you should file reports semi-an-

nually ?

Mr. Taylor: Objected to as incompetent, irrele-

vant and immaterial and not cross examination.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. Well, there is nothing to report. If anybody

requested reports, I would certainly make them.
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The Riley Investment Company has nothing and

hasn't had anything during that time.

Q. Don't you know the law requires you to make

that report?

A. I don't know definitely that it is true; it may

be true, and I think it is true.

Q. As well as being the owner, having control

of 490 shares of the stock of the Company, during

this period you have acted as an officer of the cor-

poration, have you not?

A. I signed some papers for the Company.

Q. You were secretary of the company during

the year 1929?

A. Never was secretary, never owned a share of

stock in the Company.

Q. Never owned a share of stock in the Com-

pany. I would like to show you this document here

and ask you to look at it—it is the financial state-

ment and annual report entitled ''In the Matter of

J. E. Riley Investment Company, a foreign corpo-

ration, for the year ending December 31, 1929",,

where your signature appears as H. Donnelley,,

Secretary, and ask you if that is your signature?

A. Yes, sir, that is my signature.

Q. That is H. P. Sheppard's [87] signature as

Vice President, also, is it not ?

A. Yes sir.

Q. I call your attention to the affidavit on the

back of it which is called H. P. Sheppard, Vice

President, and H. Donnelley, Secretary. Is that a



vs. Walter Sakow 119

(Testimony of Harry Donnelley.)

true signature of H. P. Sheppard and H. Don-

nelley there ?

A. Yes, that is right.

Q. We would like to introduce this in evidence,

your Honor.

Mr. Taylor: We object to that as incompetent,

irrelevant and immaterial and not cross examina-

tion.

The Court: Objection overruled.

Mr. Taylor: Exception.

(Financial Statement Riley Inv. Co. marked

Ptff's Ex. H.)

Mr. Clegg: I would like to read this to the Jury,

if your Honor please. This is marked

"PLAINTIFF'S EXHIBIT H"
in this case:

"In the Territory of Alaska."

"In the Matter of J. E. Riley Investment

Company, A Foreign Corporation. Financial

Statement Annual Report for the year ending

December 31, 1929.

"J. E. Riley Investment Company, a corpo-

ration organized and existing under and by vir-

tue of the laws of the State of Nevada and en-

gaged in business in the Territory of Alaska does

hereby, in compliance with the laws of Alaska,

make its Annual Report for the year ending

December 31, 1929, 192-, mider its corporate

seal and the signature and oath of its President

and Secretary, attested by a majority of its

board of directors, as follows, to-wit

:



120 /. E. Riley Inv. Co. et al.

(Testimoiiy of Harry Donnelley.) I

*' First: The name of the corporation is J. E.

Riley Investment Company.

''Its principal office or place of business Out-

side of Alaska is at 116 Carson Street, in the

city of Carson, State of Nevada.

"Its principal office Within the Territory of

Alaska is at - - Street, in the City Town of

Iditarod, Alaska and the principal place of

business is at Otter Creek, Alaska

;

"Second: The total capital stock of the said

corporation amounts [88] to Fifty Thousand

Dollars ($50,000.00) Dollars, divided into Five

Hundred (500) shares of common stock of the

par value of One Hundred ($100.00) Dollars

per share; and shares of stock of

the par value of Dollars per share;

"Third: Of the total amount of its capital

stock, there has been actually paid in, In Cash,

the sum of

"Fourth: The amount of capital stock paid

in In Other Than Money, is Fifty Thousand

Dollars ($50,000.00) Dollars, to-wit in Business,

assets and liabilities of Otter Dredge Company.

"Fifth: The assets of this corporation

amount to Fifteen Thousand Nine Hundred

Eighty One Dollars and Nine Cents ($15,981.09)

Dollars, and consist of Machinery, cash, sup-

plies and accounts receivable of which the actua^

cash value is as above ($15,981.09) Dollars.

"Sixth: The liabilities of this corporation

are : Sixty Five Thousand Seven Hundred Fift>
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Two Dollars and Eighty Six Cents of which

Forty Five Thousand Seven Hundred Twenty

Three Dollars and Twenty Cents ($45,723.20)

Dollars are secured by Mortgage on all real

and personal property and the balance ($20,-

029.66) Dollars are unsecured.

"In Witness Whereof, said corporation has

caused its name to be subscribed to these pres-

ents by its vice President and attested by its

Secretary and a majority of its Board of Di-

rectors, and its corporate seal affixed at Idit-

arod, in the State of Alaska this 27 day of

January, 1930.

J. E. RILEY INVESTMENT COMPANY
[Corporate Seal] A Corporation

By H. P. SHEPPARD
Vice President

[Corporate Seal]

Attest

:

H. DONNELLEY
Secretary

*'We hereby attest the truth and accuracy of

the foregoing (I assume that word is foregoing;

, it has been eliminated either by the impres-

sion of the [89] seal or breaking of the paper)
;

H. P. SHEPPARD
SAM'L APPLEBAUM

*' Constituting a majority, but not more than

three required of the (Trustees or) Directors

of the corporation named above.
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''Annual Eeports Should Be Filed Before

March 1st of Each Year
|

Filing Fee $5.00 (See over)

Send the Clerk's Copy to the Clerk Direct"

The affidavit on the back is as follows

:

"State of Fourth Division

County of Territory of Alaska—ss.

"H. P. Sheppard and H. Donnelley after

being duly sworn, each for himself and not one

for the other, deposes and says : That they are

respectively, vice President and Secretary of

J. E. Riley Investment Company, a corpora-

tion in the foregoing statement; that they have

read the foregoing Aimual Report

contents thereof and that the same is true and

correct ; that the seal affixed thereto is the cor-

eal of the corporation; that the

persons attesting the foregoing as Directors

were, at the time of so regularly.

elected and qualified to act as such; and thati

the entire Board of Directors of said corpora-

tion consist of three members.

H. P. Sheppard, Vice President

H. Donnelley, Secretary
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''Subscribed and sworn to before me this 27

day of January, 1930.

[Notary Seal] D. E. BEOWNE
Commissioner & Ex-Officio Justice of the Peace,

residing at

[Commissioner's Seal]

My commission expires 192

"157—F. Annual Report For year ending De-

cember 31, 1929. Financial Statement of J. E.

Riley Investment Company A Foreign Corpo-

ration. Filed in the District Court, Territory

of Alaska, 4th Div. Mar. 19, 1930. Rob't W.
Taylor, Clerk (Signed) E. A. Tonseth, deputy.

[90]

"This form can be used either for the Annual

Report (filing fee $5.00 in Secretary's office)

or for the Financial Statement required of

Foreign Corporations about to enter Territory

for the first time. (No fee). The fee for filing

in ofiice of a Clerk of Court is 25 cents."

Q. What is your salary as manager, as mine

superintendent of the Riley Investment Company?

Mr. Taylor: Just a minute, object to that as in-

competent, irrelevant, and immaterial and not

within the issues of this case.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. $4500.00 per year.
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Q. Are you sure that while he was drilling on

what he calls the Good Hope Claim you were up

there at least twice f

A. Yes.

Q. You were present while they took up the

drills and took the cores out and parnied them,

both of them ?

A. Not entirely that, no. I was there when they

pulled up one core; the other one was up when I

came up there.

Q. Why did you go up the second time if you

believed, as you stated in your direct examination

this morning, that Sheppard was the owner of this

ground and that the Riley Investment Company

had a lease on it?

A. Well, I perhaps shouldn't have gone.

Q. I am not asking whether you should or

shouldn't have gone; I am asking why you did go.

A. I went up there to see what was in that core*******
Q. Did you tell him at that time in answer to

his exclamation, 'Why didn't you told me so?' that

Sheppard owned the ground and that the Riley

Investment Company had a lease on it and did you

say to him, 'I didn't value that ground as worth

fifteen cents', or words to that effect, at that time?

A. No, I didn't say that.

Q. Didn't you further say that, if it hadn't been

for the rise in the price of gold, you wouldn't

want it?

A. No, the conversation was confined entirely

to the stakes.
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Q. Confined entirely to the stakes %

A. Yes, sir.

Q. Isn't it the truth, now, that the reason that

you were interested in that ground in the year 1934

: was because the price of gold had practically dou-

,
bled by presidential order '?

A. That is true, yes."

Mr. Clegg: Now, besides having an interest in

the Bank and being an officer of it, you own an

interest in a transportation company [91] down

I there %

i Mr. Taylor: Just a minute, object to that as in-

ii competent, irrelevant, and immaterial and not per-

taining to the case.

The Court : What is the relevancy of it ?

Mr. Clegg: I just want to show, if the Court

' please, the extent of the witness' operations in that

\

particular section, to show his degree of intelligence

; along with his other interests.

The Court: Very well, objection overruled.

Mr. Taylor: Exception.

A. I do.

The plaintiif introduced in evidence a location

notice of the KPM Association, which was marked

PLAINTIFF'S EXHIBIT I,

i which is in words and figures, as follows, to-wit

:

"Know all men by these presents: That we

the undersigned having discovered gold in the

ground hereinafter described claim 160 acres

for placer mining purposes to be known as the

KPM Association situated on Otter Creek a
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tributary of the Iditarod in the Innoko Mining

District of Alaska and described as follows,

to-wit

:

''Commencing at the initial post and run-

ning 5280 feet downstream to lower center post

and 1320 feet on each side of center posts to

corner posts.

Located this sixth day of April 1909.

Locators: Matt Morris, F. E. Kiteman, Geo.

Phillips, E. D. Bartlett, F. P. Johnston, D. A.

Kemiedy, C. E. Warman, John Hanley, Agent

W. A. Dikeman.

Witness: John Beaton."

It is endorsed on the back, Instrument No.

2139, Recorded at the request of W. A. Dike-

man June 8, 1909 at 2:30 P. M. at page 69,

Vol. 1, Records of Innoko Rec. Prect. W. A.

Vinal Recorder, By (Signed) 8. J. A^inal

Deputy)

"

I have not any knowledge of any other location

or amended location of the KPM since the year of

1909.

Q. Now, didn't I ask you something about these

lines just when we commenced this afternoon, it'

there was any change in the situation with refer-

ence to the KPM that you knew of and mentioned,,

particularly locations or amended locations, and.

you said you didn't [92] know of any?
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A. I don't know of any.

Q. Well, you knew about some portion of it

having been thrown off now %

A. Yes, I knew that, but know of no amended

location.

Redirect Examination

The secretary of the Riley Investment Company

in 1929 was Leo Pence. He w^ent outside in 1929.

When I signed as secretary of the Riley Invest-

ment Company it was just pure carelessness. The

word ''acting" should have been put in front of

the word "secretary". I was merely acting, not

really secretary of the company.

At the time of J. E. Riley's death, both the Riley

Investment Company and J. E. Riley were very

heavily in debt, and the operation of the J. E.

Riley Investment Company has been conducted

merely as a salvage operation for the benefit of

creditors, and up to the present time there has

been no money in the Riley estate other than

$67.00, if I remember it, and the estate has been kept

open in the hope that the debts might all be paid

and that there might be some residue left in the

estate, and for that same reason the mortgage has

not been foreclosed. The creditors are anxious to

see everybody get their mony and it is run entirely

as a salvage operation.

The survey of the KPM Association was made by

Charles Estmier in 1914. I did not assist him. I

saw him doing the work, discussed it with him and

saw the stakes. I had no occasion to measure the
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KPM Association in its entirety. I know it con-

tains about 160 acres. At the time of the survey

they drew in the lines, deducted something over

twenty acres, on the north line. The North Star

and the Blue Bird join on the KPM line, as estab-

lished by the survey of Estmier.

The reason I did not produce the KPM Associa-

tion location notice on the two previous trials is

because I did not have it with me, and did not

think that the KPM Association would be called

into question. The line of the KPM is the same

today as it was in 1914, an absolute straight line.

[93]

Recross Examination

Mr. Clegg: In the summer of 1934 at the close

of mining operations, you gave your employees a

bonus of ten per cent on their wages ?

Mr. Taylor: Just a moment, we object to that as

incompetent, irrelevant, and immaterial.

The Court : Under what conditions do you main-

tain this is competent.

Mr. Clegg: Well, I think it is to show the reck-

less manner in which he spends this money that he

takes in as superintendent of the Riley Investment

Company.

Mr. Taylor: We further object because that has

no bearing on this case at all.

The Court: Objection overruled.

Mr. Taylor. Exception.

A. Yes, we did pay a bonus, yes.
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Redirect Examination

Mr. Taylor: Why?
A. Because of the rise in the price of gold, we

felt the employees were entitled to a little more

than they were getting. If we advanced their wages

and then worked lower grounds, we couldn't con-

tinue paying that; thought it best to pay a little

bonus, which we did for one year only.

PETER GODFREY PADERSON,

sworn as a witness on behalf of the defendants,

testified in substance as follows : [94]

My name is Peter Godfrey Paderson. I reside at

Flat. I have resided there since 1910. My business

is prospecting and mining and working for wages.

I know Harry Sheppard and Walter Sakow.

I have seen stakes pertaining to the Blue Bird

claim on Otter Creek. This claim is situated along

the line of the KPM claim. I am familiar with the

KPM claim. It is an association claim, about eight

claims, I think. It is four claims long and two

claims wide. I have seen the location notice of the

Blue Bird Claim. I saw it in the summer of 1926.

I saw it on the trail toward Flat from Discovery.

The trail went between Discovery, Otter and Flat.

It followed the line of the KPM claim.

I have not seen the location notice of the North

j
Star claim. I know where the stake is, but I never
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read the notice. That stake of the North Star claim

is situated on the KPM line, too, on a big stmnp

up there on the upper end of the claim.

For the past four years I have been dredge

master for the J. E. Riley Company, and worked

on the dredge. In 1933 we were on the KPM claim

and in 1934 on the Blue Bird. While I was work-

ing on the Blue Bird, I saw trespass notices. It

was around three or four hundred feet from the

KPM line. It was on a tree in front of the dredge,

and we had to cut the tree do\^ii, and, after we had

passed there with the dredge, I put it up as near as

possible to the place w^here it stood.

I never had any conversation with Walter Sakow

regarding the trespass notice. If I remember right,

I think he said he put up trespass notices. In the

fall of 1934 wlien Sam Gotten and Harry Agoff

asked me about Walter Sakow, who come with them,

if I knew his stakes, and I told him I didn't know,

but I hadn't seen his stakes, but showed him where

the KPM line was and to measure 660 feet from

there and that was where they should be. That was

in 1934. I never removed any of Sakow 's stakes

while I was dredging there, nor did I run across

them at any time. I run across stakes, small stakes

and some big stakes [95] along the KPM line.

We dug up the Blue Bird stakes. I think we
j

dug up the upper stake of the North Star. It was

on a stump and we dug that up, too. The stakes

were replaced after we dug them up, by Donnelley
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and myself. Donnelley would have his instrument,

and I would put the stake where it had been sit-

uated before, or as close as it could be figured by

the instrument.

I am acquainted with the KPM north line. I have

known that since 1914. There is no difference in

the location of that line since 1914 and the present

time; same place where it was at that time. The

line is brushed out. I think it is around sixteen

feet wide, or something like that. That is, it was in

the early days. Now it is tailings most of the way.

Cross Examination

I testified on two previous trials. I have been

dredge master for the Riley Investment Company
since 1923. Harry Donnelley has been the manager

of the dredge all of that time, and everything I did

was under his direction. With reference to these

stakes that I have testified about that the dredge

knocked down, I put them back wherever he told me.

I knew they were in the right places. With refer-

ence to these stakes that were knocked over, I, upon

a previous trial, testified as follows:

*'Q. But he took no precautions of any kind'?"

''Q. Now, what precautions did you make to put

that post (referring to that post you have already

testified about before) in the place it was before

you tore it out with the dredge ?

A. Didn't make any."

"Q. You didn't make any. It might have been

one hundred feet from where it was originally?
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A. I don't think so.

Q. Might have been fifty feet?

A. No, sir.

Q. Might have been twenty-five feet ?

A. No, Harry Donnelley had his instrument on

it. I put the post where he told me.

Q. But he took no precautions of any kind?

A. No, sir."

I might have misunderstood you at that. The

sixteen foot wide [96] line of the KPM Association

has been there since 1914. I lived there on the creek,

on the right limit for several years, and in the

winter time I cut out a trail, but not on the KPM
line.

JEROME WARREN,

swoni as a witness on behalf of the defendants, tes-

tified in substance as follows

:

Direct Examination

My name is Jerome Warren. I live in Fairbanks.

Have lived here since 1926. I am just a laborer,

prospecting and mining. Before coming to Fair-

banks I lived at Flat. I left Flat in September,

1926. I lived there from March, 1917 until that

time. I worked for different companies, mining

and prospecting. I owned some interest on some

mining claims on Otter Creek. I acquired an in-

terest in 1921. The names of the claims in which
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I oAvned an interest were the North Star, Blue

Bird, the Reindeer and Last Chance.

The North Star and Blue Bird were two, forty-

acre claims, association claims. Those claims Avere

staked by Angus McClellan and myself. There was

nobody else interested in those two associations.

At the time I staked those claims, I was familiar

with the mining claim known as the KPM Associa-

tion. I had knowTi it since 1917. The Blue Bird

Association, and the North Star Association were

staked beginning from the west end, or a little

below, alono: the north line of the KPM, about 1320

feet along the north line of the KPM Association.

The cross lines of these claims extended north-

erly about 1820 feet from the north line of the

KPM Association. I had been along the north line

of the KPM Association prior to the time I staked

these claims a lot of times. The line of the KPM
Association, after I staked these claims, the Blue

Bird and the North Star, was a well defined line.

It was cut out several feet wide, and straight,

like as though that had been surveyed by an engi-

neer, brushed well and [97] cleared out. It was

used for travel at that time. In both summer and

winter people travelled up and down that line in

going from Flat to Discovery. It was not a regular

wagon road. It went up the valley of Otter to the

Government Road and was used late in the fall, but

in the winter, the winter road went up the valley

of Otter Creek, the center of the valley, over across

Otter. The wagon road was north of the north line
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of the claims tliat we located, probably two or

three or four hundred feet. There was a wagon road

on the other side of the valley, on the left limit of

the valley. It was mostly a winter road. The road

from Flat up Otter Creek up luitil 1930 was south

of what I call the KPM line a couple hundred feet.

Cross Examination

We were the first original locators of that ground.

I never saw the twenty-acre claims laiown as the

North Star and the Blue Bird. I don't know any-

thing about where they were staked.

D. E. BROWNE,

a witness on behalf of the defendants, testified in

substance as follows:

Direct Examination

My name is Dave Browne. I have lived in the

Flat country since 1910. My business is placer min-

ing. I was first United States Commissioner at

Flat in 1920, and the last time I was out of office

was in 1933. From 1920 to 1933 I was out twice.

I am familiar with the claim over in Flat known

as the KPM Association. I was first on the claim

in 1910. I have been familiar with the claim ever

since that time.

I have owned an interest in the KPM Associa-

tion since 1921. At the present time I own a three-

eighths (%) interest in it. The Riley Investment



vs. Walter SaJww 135

(Testimony of D. E. Browne.)

Company has been working on the claim the last

four or six years. Harry Donnelley is its superin-

tendent. I get a ten [98] per cent (10%) royalty

for my interest from the Riley Investment Com-

pany; that is I get three-eighths of ten per cent of

the gold that comes out.

I am familiar with the north line of the KPM
Association. It was a straight east and west line.

It w^as cut out, blazed wide. The trees and bushes

were cut off close to the gromid. It was bet\\'een

eight and ten feet wide, very wide for a claim line.

The blazing and cutting out ran the full length

of the line. I first knew^ this line as a blazed line in

1910. There w^as a change in this line between 1910

and 1914. It came about through a survey made by

the Yukon Gold Dredging Company. As a result

of the survey in 1914, the line w^as drawed in, ^vas

drawn south a little over two hundred feet. At the

time of the survey there were new stakes put in at

the northwest and the northeast corners. They were

squared four by fours, milled stakes, that is, sawed

stakes.

The stakes were marked. They were marked tlie

northeast corner and the northwest corner of the

KPM Association, but hy a knife. I cut the nuinl^er

of the stake in with a knife.

This picture is a picture of the northwest corner

of the KPM Association after the survey.

Thereupon the defendants introduced in evidence

Defendant's Exhibit 5, the same being a photograph
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of the northwest corner of the KPM Association

Claim.

I was along the north line of the KPM Associa-

tion claim in the summer of 1926. I saw the loca-

tion notice of the Blue Bird Claim at that time. It

was right beside the KPM stake, that is the KPM
line do\\TL about, oh, two thousand feet, or so, from

the upper line. There were two other stakes there.

The notice was in a tobacco can wired on to a

stake. I noticed writing on these stakes.

I saw the northeast corner of the Blue Bird, the

uppe]', upstream [99] corner of the Blue Bird. The

Blue Bird claim ran from the north line of the

KPM Association dowai stream 1320 feet, 660 feet

back north.

That is the southeast corner beside these two

stakes there, where the notice was posted. The loca-

tion notice of the Blue Bird was posted. I saw an-

other stake at the lower end; that would be westerly,

the southwest corner of the Blue Bird.

I saw one stake of the North Star Claim to the

east of those stakes. I saw the lower North Star, the

westerly North Star stake. That would be the stake

alongside of the Blue Bird. I did not see the south-

east corner of the North Star. I didn't go up that

far. I jnst noticed the initial stake and read the

Diotice. H. P. Sheppard's name was signed to the

notice.
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Cross-Examination.

I have been spending the winters in Spokane,

Washington since 1933. 1 met Mr. Domielley and

Mr. Sheppard in the lobby of the New Washington

Hotel, Seattle. Donnelley and Sheppard and I have

been very close friends in Flat on accomit of the

Riley Investment Company dredging ground that I

am interested in.

I first saw these stakes of the North Star and

Blue Bird Claims in July, 1926. I was thinking of

locating this gromid myself, and I heard that it was

located down at Flat; that is, I was thinking about

locating it myself first, and then I decided it would

be too long before there would be any dredge there

and decided I would pass it up. Then when I found

out it was located, I went up to see who located it.

I was satisfied that when I found the southeast-

erly corner of the Blue Bird Claim that that claim

was located. I walked up along the line for perhaps

five hundred feet or six hmidred feet, then the trail

veered off the KPM line so I didn't go up to see

the other stakes. The trail turned off the KPM line.

I was going from Flat [100] to Discovery. What I

was looking for was the initial stake. That was the

southeasterly corner of the Blue Bird. From there I

went up to the Discovery Machine Shop. I didn't

go up the KPM line all the way. I veered off the

way the trail went at the time. When I got about

five or six hundred feet easterly of the southeast

corner stake of the Blue Bird, I could see some

stakes of the North Star Claim. They were new
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stakes. That is why I noticed them. I went about

five or six hundred feet upstream from the initial

stake of the Bhie Bird and veered oif. I saw the

upper corners of what is supposed to be the North

Star. I saw the stakes that day far away, five or six

hundred feet.

I looked at the records of the Blue Bird perhaps

a year or two afterwards. My statement is based on

both what I found in the records and what I found

out by reading the location notice on the southeast

corner of the Blue Bird. I am sure it was signed by

Sheppard. It was signed, H. P. Sheppard, locator.

The Riley Investment Company dredged the

KPM Association this past year and they plan to

dredge it next year.

Looking at this picture, I recognize this spot on

this stake here (indicating) and to the best of my
knowledge that stake is in the same place where the

'

stake was placed originally. I can tell that. Well,,

here is a building that is down at Flat. This little

thing right there (indicating) is a building, right

there. Anyway that looks like that stake.
,

ANDREW DUNDAS,

sworn as a witness on behalf of the defendants, tes-

tified in substance as follows:

Direct Examination.

My name is Andrew Dundas. I live at Flat. I

have lived at Flat continuously since 1926. I was
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there from 1909 to 1911, and then I [101] was there

from 1917 to 1920 or '21. My business is mining. I

was working for the North American Dredging

Company. Mr. Mathison operates that boat.

I have been on Otter Creek and I am familiar

with the claim known as the KPM Association, and

have been familiar with it since 1926. I have seen

the lower corner posts of the KPM Association.

That would be the northwest and the southwest. I

have been along the north line of the KPM Associa-

tion many times. It was cut out about eight to ten

feet wide. It was a straight line. I have been along

the north line of the KPM many a day. I used to

use part of that line as a dog trail in the winters of

'26, '27, '28 and I would not be sure of '29. The line

about that time was cut out about eight feet to ten

feet wide; just cut out roughly. The brush was

cleared off well, but I had cut some myself in 1926

of '27 to get the dogs through.

Cross-Examination.

This picture is of the northwest stake. I did not

take it. I have seen that stake for quite a few years.

I worked aroimd it, lived around it there. It wasn't

very far from my house; can see some poles stick-

ing up.
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ALEX MATHISON
a witness on behalf of the defendants, testified in

substance as follows:

Direct Examination

My name is Alex Mathison. I have resided at Flat

since 1914. My business is mining.

I know the claim laiown as the KPM Association

on Otter Creek. It is an eight claim association ap-

proximately a mile long. I am acquainted with the

north line of that claim. It is a line that has been

blazed east and west on the creek there, about twelve

feet wide, very plain. It was one of the first things

I noticed when I arrived at Flat. It was always a

landmark there. It is a straight line. I have seen

the southwest and the northwest corners of the

KPM Association. I have been mining for four

years on the KPM. I saw [102] that corner last, last

October. Defendant's Exhibit 5 is the northwest

corner of the KPM. That illustrates the corner. I

have seen the southwest corner. [103] In the early

summer of 1927, we dredged the southwest corner,

and immediately after the dredge passed here, I re-

placed that stake myself; that is, I surveyed this

line and had that stake replaced immediately after

the dredge passed.

Cross-Examination.

The southwest corner stake was moved in 1927,

and I replaced it with a piece of fir which is still

there.

Donnelley is a business acquaintance of mine. We
are not particularly good friends.
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HUGH MATHISON,

a witness on behalf of the defendants, testified in

substance as follows:

Direct Examination.

My name is Hugh Mathison. I live in Fairbanks.

Before coming to Fairbanks, I lived in Flat. I lived

there in 1928. My business is mining.

I first saw the KPM Association in 1923. I saw

the northwest corner and the southwest corner. I

first heard of the Blue Bird Claim and the North

Star Claim in 1923. They were forty acre claims

situated on the north line of the KPM. Those claims

were afterwards relocated in the summer of 1926.

When I found out about these claims I was dredg-

ing up along the north KPM line. I noticed some

uew stakes that summer and saw location notices.

I saw Harry Sheppard's location notice on the

North Star. The notice was in a tobacco can on a

stake between three or four feet high, something

like that. It was his initial stake. I read the notice.

According to the notice, the claim rim from the

initial stake west along the north boundary of the

KPM for 1320 feet; thence north 660 feet, that

would be to stake No. 3, and thence westward for

1320 feet to stake No. 4. Assmning that this claim

here (pointing on the [104] map) is the Blue Bird

Claim, as shown by these lines, and that this line

represents the north line of the KPM Association,

these boundaries represent the North Star Claim,

and these boundaries the Blue Bird Claim. That

would be the southeast comer, according to the map,

of the Blue Bird.
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I saw another stake along this line, right here

(indicating) on the southeast corner of the Blue

Bird, and the southwest corner of the North Star. I

did not see any other stakes. I didn't look at any

location notice at this point. The north line of the

KPM was brushed out out twelve feet or so. It was

a straight line. I travelled along there at all times

of the year. It was used as a trail in the summer,

also in the winter. Dog teams traveled it.

Cross-Examination.

I am a naturalized citizen.

I first noticed the KPM line in 1923 because I

worked on the claim. I was interested enough to look

at the location notice of the North Star and read

it so as to be able to describe what is on it now. I

have not seen it since 1926. I remember that the

notice said that that line of the North Star placer

claim ran westerly along the KPM line 1320 feet;

thence north 660 feet to stake No. 3 ; thence easterly

1320 feet to stake No. 4, and thence to place of be-

ginning, and I haven't read the notice since then.

HARRY P. SHEPPARD,

recalled on behalf of the defendants, testified in sub-

stance as follows

:

Redirect Examination.

I have already testified that I filed affidavits of

annual labor.
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Thereupon, the defendants introduced in evidence

DEFENDANT'S EXHIBIT 6,

which is in words and figures as follows, to-wit:

'' Affidavit of Annual Labor:

'' Territory of Alaska.

Fourth Division.

Otter Precinct—ss. [105]

"I, Angus McLellan, being first duly sworn,

on oath, say's :

''That at the request of Harry P. Sheppard,

the owner of the following described placer

mining claims. I did the "Annual Assessment

Work" for the Fiscal year 1926, upon those

certain placer mining claims, known and de-

scribed as the

North Star, placer claim and the

Blue Bird, placer claim,

''Situated on Otter Creek, a tributary of the

Iditarod river, in Otter Precinct, Fourth Di-

vision, Territory of Alaska.

"That the work consisted as follows, on the

North Star Claim, clearing and cutting brush

and burning same, putting the ground in shape

for dredging for a space of 600 feet by 300' feet,

and upon the Blue Bird, claim clearing cutting

brush and burning same for a space of 500 feet

by 500 feet, that the said work was done during

the months of April and June, 1927, that is 3

days in the latter part of April and more than

17 days in June, 1927, and that said work was

worth more than 200 dollars.
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"That the said work was done by this affiant,

and was done at the request and for the benefit

of Harry P. Sheppard, the owner of the above

described placer mining- claims.

(Signed) ANGUS McLELLAX

"Subscribed and sworn to before me this

27th day of June, 1927.

[Notary Seal] (Signed) E. J. STIER
Notary for Alaska.

My Comm. expires May 8th, 1930."

On the back of said affidavit is the following:

"No. 13770. Affidavit of Annual Labor Year

1926 on North Star Blue Bird, placer claims,

on Otter Creek, trib of Iditarod river. Filed for

Record at Request of Angus McLellan 6/27

—

1927 at 5:47 — M. Recorded at Page 386 of

Volmne 2 of A. A. L. in the Recorder's office

for Otter Precinct, 4th Div. of Alaska.

(Signed) E. J. STIER,
Recorder.") [106]

Thereupon, the defendants introduced in evidence

DEFENDANT'S EXHIBIT No. 7,

which is in words and figures as follows, to-wit

:

"Page 407 No. 13830

AFFIDAVIT OF ANNUAL LABOR 1927.

"I Harry P. Sheppard being hrst duly swoiii

on oath says : That I am the owner of the fol-

lowing described Placer Mining Claims, to-wit:

The North Star Assn.

The Blue Bird Association Claims.
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''All located on the right limit of Otter Creek

a tributaiy of the Iditarod River, in Otter Re-

cording Precinct, Fourth Division, Territory of

Alaska.

''That the work done on the North Star Asso-

ciation consisted of sinking one hole to bed-

rock 17 feet deep, that said work was to the

value of $100.00.

"That the work done on the Blue Bird Assn,

consisted of sinking one hole five feet deep, and

cutting brush and clearing off surface 100x200

feet and that said work was to the value of

$100.00.
'

' That the above described work and improve-

ments was done between the second day of

April 1928, and the 30th day of April 1928 and

was done by Matt Johnson and Angus McLellan

and was paid for by myself the owner of the

above described Placer Mining Claim.

H. P. SHEPPARD.

"Subscribed and sworn to before me this 5th

day of June 1928.

D. E. BROWNE
Commissioner & Ex Officio

Justice of the Peace.

"Filed for record at the request of H. P.

Sheppard, June 5, 1928 at 3.10 P. M.

D. E. BROWNE,
Recorder." [107]
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On the back of the above affidavit is the fol-

lowing :

''No. 13830. Affidavit of Annual Labor.

The Blue Bird and North Star Located on

Otter Creek. H. P. Sheppard.

Filed for Record at Request of H. P. Shep-

pard 6/5—1928 at 3-10 P. M. Recorded at

Page 407 of Volume 2-15 of A. A. L. in the Re-

corder's office for Otter Precinct, 4th Div. of

Alaska.

(Signed) D. E. BROWNE,
Recorder. '

'

The following certificate is attached:

"CERTIFICATE

''Territory of Alaska.

Fourth Division.

Otter Precinct—ss.

"This Is to Certify, that the above described

copy is a true and correct copy of instrument

No. 13830 as recorded in Vol. 2-15, page 407,

records of Otter Precinct, Alaska.

[Commissioner 's

Seal]

(Signed) T. M. GARLAND
Recorder")

Mr. Hurley: I call your attention to this instru-

ment and ask you to state what that is.

A. Well, that is assessment work for 1929; it

is a certified copy.
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Q. For what claims'?

A. The Blue Bird and the North Star Claims.

Mr. Hurley: We offer this in evidence and ask

that it be marked in evidence as Defendants' Ex-

hibit 8.

Mr. Clegg": Your Honor, we would like to reserve

an exception to the ruling of the Court with refer-

ence to No. 7.

The Court: Very well.

Mr. Clegg- : To which we make the same objection,

your Honor, namely, that the designated claims are

association claims and not single tracts of twenty

acres and that the document itself fails to comply

with the law, provisions of our law, with reference

to the contents of an affidavit of annual assessment

work, so as to entitled it to be recorded. [108]

The Court: I will sustain the objection to this

affidavit by Angus McLellan as to two association

claims.

Mr. Hurley : We would like to have it marked for

Identification. (A. A. L. for 1929 for North Star

and Blue Bird Claims marked Defendants' Identi-

fication D)
Mr. Hurley : And save an exception to the ruling

of the Court, excluding it. We would like to state

at this time, if the Court please, that we asked that

this last instrument, marked for identification, De-

fendants' Identification D, be introduced for the

purpose of showing by the affidavit itself that Harry

Sheppard is the owner of the claim and will limit
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it for that purpose only, if necessary. That is our

main purpose in offering it.

The Court : It may be noted.

The defendants then offered in evidence

DEFENDANTS' IDENTIFICATION D,

which is in words and figures as follows, to-wit:

"Page 456 No. 13969.

AFFIDAVIT OF ANNUAL LABOR
'^ Territory of Alaska

Fourth Division

Otter Precinct—ss.

"Angus McLellan, being first duly sworn on

oath, says: That I make this affidavit for the

purpose of complying with the law as to filing

and recording "Amiual Assessment Work" for

the year 1929 upon the following placer mining

claims, to-wit.

"The North Star Association and the Blue

Bird Association, located on the right limit of

Otter Creek, a tributary of Iditarod River,

Otter Precinct, Fourth Division, Territory of

Alaska.

"That the work done consisted in cutting

brush and clearing off surface to the extent of

200x1000 feet upon each of said Claims, to the

value of $100.00 for ea,ch claim. [109]

"That the above described work was done

during the months of November and December

1929 and wa? performed at the instance of and
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for the benefit of H. P. Sheppard, the owner of

the above described Placer Mining Claims.

ANGUS McLELLAN.

Subscribed and sworn to before me this 8th

day of July 1930.

D. E. BROWNE
Commissioner and Ex-offieio

Justice of the Peace.

''Filed for record at Request of Angus

McClellan 7/8—1930 at 1-05 P. M.

D. E. BROWNE,
Recorder"

On the reverse side of the above affidavit is

the following:

"No. 13969 Affidavit of Annual Labor. The

Blue Bird and North Star located on Otter

Creek. Angus McClellan.

Filed for Record at Request of Angus

McClellan 7/8—1930 at 1.06 P. M. Recorded at

Page 456 of Volume 2-15 of A. A. L. in the Re-

corder's office for Otter Precinct, 4th Div. of

Alaska.

(Signed) D. E. BROWNE
Recorder."

The following certificate is attached:

''CERTIFICATE.

"Territory of Alaska.

Fourth Division.

Otter Precinct—ss.

"This Is To Certify, That the above described

copy is a true and correct copy of instrument
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No. 13969, as recorded in Vol. 2-15, page 456,

records of Otter Precinct, Alaska.

[Commissioner 's

Seal]

(Signed) T. M. GARLAND,
Recorder")

which offer was refused by the Court, to which

ruling defendants excepted and an exception

was allowed.

HARRY DONNELLEY,

recalled by the Defendaaits, testified in substance as

follows

:

Redirect Examination. [110]

This is an affidavit made by me as to assessment

work on the Blue Bird and North Star claims for

the year ending July 1, 1931. It is a certified copy

of the original.

Thereupon the defendants offered in evidence

DEFENDANTS' EXHIBIT 8,

which is in words and figures as follows, to-wit

:

''H. Donnelley, being first duly sworn, on

oath says, that he makes this Affidavit for the

purpose of complying with the laws as to filing

and recording of Animal Assessment Work for

the fiscal year ending July 1st, 1931, on those

certain placer Mining Claims, described as

follows

:
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''The Blue Bird and North Star Claims

situated on Otter Creek, tributary of the Idi-

tarod River, in Otter recording Precinct,

Fourth Division Territory of Alaska, and

further described as lying along the North

side of the Eastern half of the K. P. M. As-

sociation.

"That the work performed consisted of clear-

ing brush and thawing frozen ground prepara-

tory to Dredging Operations and greatly ex-

ceeded the sum of ($100.00)

''That the said work was performed by the

J. E. Riley Investment Co. in the course of its

mining operations for the benefit of H. P.

Sheppard the owTier and that the said claims

are held under lease by the said Company.

H. P. DONNELLEY.
'

' Subscribed and sworn to before me this 26th

day of September 1931.

D. E. BROWN
United States Commissioner

for Otter Precinct, Fourth

Division, Territory of Alaska.

"Filed for record at request of H. Donnelley.

9/26/1931—at 4-10-P. M.

D. E. BROWNE
Recorder. '

'



152 J. E. Riley Inv. Co. ct al.

(Testimony of Hany Donnelley.)

On the back of the above affidavit is the following

:

[111]

''No. 14069. Affida^^t of Annual Labor. The

Blue Bird and North Star. H. Donnelley.

Filed for Record at Request of H. Donnelley

9/26—1931 at 4.10 P. M. Recorded at Page 485

of Volume 2-15 of A. A. L. in the Recorder's

office for Otter Precinct, 4th Div. of Alaska.

(Signed) D. E. BROWNE
Recorder. '

'

The following certificate is attached:

''CERTIFICATE.

"Territory of Alaska.

Fourth Division.

Otter Precinct—ss.

This Is To Certify, That the above described

copy is a true and correct copy of instrument

14069 as recorded in Vol. 2-15, page 485, records i

of Otter Precinct, Alaska.

[Commissioner 's

Seal]

T. M. GARLAND
Recorder")
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JEROME WAEREN,

recalled on behalf of the Defendants, testified in sub-

stance as follows

:

Redirect Examination.

I testified that I was one of the original locators

of the Blue Bird Association Claim and the North

Star Association Claim. The assessment work was

not done on these claims. The owners allowed these

claims to lapse, to rmi out. It belonged to the Gov-

ernment; it reverted back to the Government the

1st day of July, 1926.

Thereupon the Defendants Rested.

Plaintiff thereupon called

WALTER SAKOW
in rebuttal, who testified in substance as follows

:

I made a search of the records of the Otter Pre-

cinct for the purpose of finding any location notice

of the KPM Association. Sam [112] Gotten was

with me. We went through all the records looking

for the KPM record and never found any. Went
several times; spent considerable times and don't

remember exactly how many times, went at least

three times and we look each time quite long while.

We did not find any record there, or any location

notice of the KPM Association. I afterwards made

another attempt to find something by searching the

records. Mrs. Fred Paderson was with me at the

time. That was in December, 1934. We went there
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one day and spent about six or seven hours looking

for records of the KPM. Then we copy some of the

records. We did not find any record of the KPM
Association.

MRS. FRED (LOIS) PADERSON,

a witness on behalf of the Plaintiff, testified on Re-

buttal, in substance, as follows:

My name is Lois Paderson. I am the wife of Frel

Paderson, dredge master of the Riley Livestment

Company. I know Walter Sakow ; known him about

fifteen years.

I made an examination or search of the records

of the Otter Precinct for the purpose of finding out

any location of the KPM Association on record.

Walter Sakow was with me. We went through all

the records that was in the Commissioner's office and

also in his home, looking for records, and copied

what we could find, what we wanted. We did not find

anything about the KPM Association so far as lo-

cators are concerned. We went up there shortly after

lunch and were there up mitil eight or nine.
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SAMUEL L. GOTTEN.T

recalled on behalf of the Plaintiff, testified on Re-

buttal, in substance as follows

:

Direct Examination.

I saw Donnelley and Sheppard on the Good Hope

Placer Mining Glaim in the month of November,

1934. Sakow was with me. I was present when a con-

versation was had by Sakow and Donnelley. They

were standing [113] there talking on this claim and

Mr. Donnelley called Mr. Sakow over and told him

that, pointed to some stake over there a little ways

from him and said, "This is our line. You don't

have any ground in here" or words to that effect.

Sakow said to Donnelley, "Why didn't you told me

this before?" Mr. Donnelley said, well, he said, be-

fore, he said—I don 't remember all the conversation

they had. He says, "Before this ground wasn't

worth anything; I wouldn't give fifteen cents for

it." I don't remember what he said directly after

that in actual words, but he went on to . say that

since the rise in the price of gold he was now able

to work the gi'ound. That is all the conversation that

I remember now. Sheppard was there at the time.

He didn't say anything that I remember of, to Mr.

Sakow.

In the month of November, 1934, I made a search

in the Recorder's office at Flat for the purpose of

finding the location of the KPM Association. I went

through all the books I could find in the Recorder's

office. Sakow and the Commissioner were with me. I

probably vrent there eight or ten times and the dura-

tion of mv visits w^ould be from half an hour to two
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hours. As the result of my investigation I found a

notice in the creek index of the KPM. I mean a no-

tation, or an entry of it rather. If I remember right,

it said that this KPM was located in 1909, and I

don't remember what names it gave of the locators,

don't remember them, and it seems it VN-as a 160-acro

claim. I made a memorandum of it at tlie time. I

made this document and it is a notation of what I

foimd in that creek index. I wont through tlie in-

dexes first. I went through the books page hy page

wherever I could find any. And this document is the

total result of my investigation.

Thereupon the Plaintiff introduced in evidence

PLAINTIFF '8 EXHIBIT J,

which is in words and figures as follows, to-wit

:

[114]

''Creek Index

"K. P. M. Association, Matt Morris, Geo.

Phillips, J. E. Kitzman, E. D. Bartlett, F. P.

Johnston, A. A. Kennedy, C. E. Warman, John

Hanley, 4/6/09, Vol. O, Page 57, Jime 8, 09,

Inst. No. 2139.

"Discovery—W. A. Dickerinan, 4/5/09 14 6/ 8/09 212'

No. 1 Below John Beaton 4/5/09 "15 6/ 9/09 214"

No. 2 " Wm. Taylor " "16 6/25/09 219

No. 3 " Briith Brondine " " 17 6/ 9/09 214

"Has no record of any inst. past 4097.

"Only creek index.

"Creek index shows only one claim Recorded

since 7/29/33.

"Sakow not shown—

"
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(Testimony of Samuel L. Gotten.)

That is the memorandum I made at the time. I

did not find any relocation or amended location of

the KPM Association made anv time after 1914.

DAVID MUTCHER,

being called by the plaintiff, testified on rebuttal in

substance as follows: "I live in Fairbanks, where I

have been for six years. Formerly I lived in Flat,

between 1910 and 1920 and 1921. I was engaged in

freighting and hauling wood on Otter Creek in the

winter time. The road used by me up Otter Creek

was about the middle of the valley. The valley is ap-

proximately one-half mile wide. At that time this

was the main traveled road. It \^'as not absolutely

straight but fairly straight. There were no other

roads to my knowledge paralleling it.

In the year 1914 I hauled wood down that road a

distance of about thirteen miles from Flat. We used

that road continuously for tliat j^urpose. There was

also a summer road on the hillside on the right limit

used in the summer time. I used horses for the work

of freighting."

The Plaintiff Thereupon Rested.

The plaintiff and defendants having rested their

case, and the evidence being closed, the defendants

moved the Court to instruct the jury to return a.

verdict in favor of the defendants on the following

grounds, and for the following reasons, to-wit:
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First: That the notice, or certificate, of location

of the Good Hope Mining Claim, admitted in evi-

dence over the defendants' objection fails to de-

scribe the property with reference to natural ob-

jects, per- [115] manent monuments, or well-known

mining claims, as required by the general mining

laws of the United States or the laws of the Terri-

tory of Alaska

;

Second: That it does not contain the date of dis-

covery or the date of location of the claim

;

Third : That it fails to state the niunber of feet in

length or the width of the claim
; [116]

Fourth: That it fails to describe the boundaries

thereof so far as apply to the number of stakes or

monuments

;

Fifth: That plaintiff failed to record his certifi-

cate of location as provided by law, this because in

law an invalid or insufficient notice is the same as no

notice

;

Sixth: That, having failed to record a notice, his

location is deemed abandoned and the premises be-

came a part of the public domain;

Seventh: That the plaintiff has not proved that

the land embraced in the Good Hope Mining Claim

was unoccupied, unappropriated Government land

at the time of his location, or that the same had been

staked as a mining claim previously and abandoned

as located by a prior locator thereof;

Eighth: That the allegations of the Amended

Complaint in this case are not supported by the evi-

dence, and that the evidence would support but one

verdict, and that verdict is in favor of the defend-
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ants to establish their rights to the premises.

The Court: The motion will be overnilecl.

Mr. Taylor: Exception. [117]

Defendants, before the Coui't charged the ^nry,

had prepared and submitted to the Court certain in-

structions which the defendants requested the Court

to give to the jury, among which requested instruc-

tions were the following:

1.

''You are instructed that a, title to a mining claim

cannot be initiated hy an entry upon a prior, valid,

existing location, and that a subsequent location of

ground upon which there is a prior, valid and exist-

ing location is wholly void for the purpose of find-

ing any right or claim to the ground. And if you

find that at the time the plaintiff, Walter Sako\\',

staked the Good Hope Placer Mining Claim, that

the ground covei'ed thereby was already covered and

appropriated by a prior, valid and existing location

made by the defendant, Harry P. Sheppard, or by

any other person, then your verdict must be for the

defendants."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

2.

''You are instructed that before the plaintiff can

recover in this action, he must prove by a pre-

ponderance of the evidence that the ground in con-

troversy, described as the Good Hope Mining Claim
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was on the 27th day of October, 1930, unappropri-

ated public land of the United States and was then

open to exploration and to location of a mining

claim thereon. Or he must otherwise prove by a pre-

ponderance of the evidence that such public domain

had theretofore been claimed and located as a min-

ing claim by other parties and that such location

had become forfeited or had been abandoned by the

said previous locators, prior to the 27th day of Oc-

tober, 1930."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed bv the Court.

[118]

3.

''You are instructed that the certificate of location

is not required to be technically or strictly accurate

but is sufficient if it substantially complies with the

requirements of the statute. If it is made in good

faith, it should receive a liberal and reasonable con-

struction in favor of the locator, and if by such

construction, the language employed will enable a

reasonably intelligent person to find the claim and

trace its boundaries, and therefore imparts notice

thereof to subsequent locators, then it should be

deemed a substantial compliance with the statute."

which instruction the Court refused to give, to the

refusal of which, the defendants then and there ex-

cepted, and an exception was allowed by the Court.
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4.

''The object of the notice of location is to ^ide
the subsequent locator and to afford him informa-

tion as to the extent and description of the claim of

the prior locator, and whatever does this thoroughly

and reasonably should be held to be a good notice,

and in this case if you shall find from the evidence

that the defendant, PI. P. Sheppard, did within

ninety (90) days of the date of the discovery of the

Blue Bird Claim and of the Xorth Star Claim file

for record in the office of the Recorder in the pre-

cinct where the claim was situated a. notice of loca-

tion which contained the name of the locator, the

date of the location, and such a description of the

claim located by reference to some natural object or

permanent monument as would identify the claim,

then you should find that this was a, substantial com-

pliance with the requirement of the statute."

which instruction the Coui-t refused to give, to tlie

refusal of which the defendants then and there ex-

cepted, and an exception was allowed bv the Court.

[119]

5.

''One who has actual notice of a mining location

cannot complain because of the absence of marks

upon the gromid. And if you believe that the plain-

tiff, Walter Sakow, at the time of his staking of the

Good Hope Claim had actual notice of the location

of the Blue Bird Claim located by the defendant,

Sheppard, then you must find for the defendants."

which instruction the Court refused to give, to the
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refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

6.

''You are instructed that a description in the

notice of location of the Bhie Bird claim, claimed by

H. P. Sheppard, defendant in this action, being de-

fendant's Exhibit No , is sufficient under

Section 2324 of the Revised Statutes of the United

States and the laws of the Territory of Alaska,,

which describes the said claim as being located ad-

joining the Northerly boundary or line of the

K. P. M. Association claim on Otter Creek; such

K. P. M. Association will be presumed to be a nat-

ural object or permanent monument within the

meaning of the statute until the contrary appears,

where the said Blue Bird claim is further described

by the length of its boundary lines and stakes at the

corners.
'

'

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

7.

''You are further instructed that a description in

the Notice of location of the North Star claim,

claimed b.y H. P. Sheppard, defendant in this action,

being defendant's Exhibit No , is sufficient

under Section 2324 of the Revised Statutes of the

United [120] States and of the Laws of the Terri-

tory of Alaska, which described the said North Star

claim as being located adjoining the Northerly

boundary or line of the K. P. M. Association claim
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on Otter Creek; such K. P. M. Association will be

presumed to be a natural object or permanent monu-

ment within the meaning of the statute until the

contrary appears, where the said North Star claim

is further described by the length of its boundary

lines and stakes at the corners."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

''The general rule is that when a location is once

sufficiently marked on the surface so that its

boimdaries can be readily traced, and all other acts

of location are performed as required by law, the

right of possession is fully vested in the locator, and

he cannot be divested of this right by the removal or

obliteration or destruction of the monuments, stakes,

marks, or notices done without his fault, while he,

continues to perform the necessary work u])on the

claim."

Which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

9.

''You are instructed that if you find from the evi-

dence that the defendant, H. P. Sheppard, made a

valid location of the mining claim desci*ibed in de-

fendant's amended answer as the Blue Bird placer

mining claim, and thereafter in each year did the

assessment work as required by law, for each year up
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to and including the year ending July 1st, 1931, that

the plaintiff, Walter Sakow, in attempting, on the

27th day of October, 1930, to locate a part of said

Blue Bird mining claim as the Good Hope mining

claim, was a mere trespasser, and that the groimd

contained within the boundaries of said Blue Bird

mining claim was not open and subject to location

at said time by the said Walter Sakow." [121]

Which instruction the Court refused to give, to the

refusal of which the defendants, then and there ex-

cepted, and an exception was allowed by the Court.

Thereupon, the Court instructed the jury as

follows

:

INSTRUCTIONS TO THE JURY.

Members of the Jury

:

1.

The open unoccupied mineral lands of the United

States in the Territory of Alaska are open for ex-

ploration and the location of mining claims pursu-

ant to the law on that subject.

In this case, both plaintiff and defendants base

their right to the ground in controversy on the

theory that the ultimate title to the ground vests

in the United States and that it is mineral ground.

You are, therefore, instructed that you should

take it as established, as far as this case is con-

cerned, that the ground in controversy is mineral

groimd of the United States and was open to ex-

ploration and the location of mining claims thereon

at noon upon the 1st day of July, 1926.
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2.

The law in force in Alaska from 1915 to 1930,

inclusive, provides for the location of placer min-

ing claims as follows:

"Section 1. Any person * * * who discovers,

upon the public domain within the Territory of

Alaska, a placer deposit of gold * * * may locate

a mining claim thereon in the following manner,

to-wit: [122]

"1st. He shall post, or write upon the initial

post, stake, or monument on the claim, a notice of

location containing

:

a. The name or number of the claim.

b. The name of the locator or locators.

c. The date of discovery and of posting notice

on the claim.

d. The number of feet in length and width of

the claim.

"This notice shall be known as the location notice.

"2nd. He shall distinctly mark the location on

the ground so that its boundaries can be readily

traced, by placing at each corner or angle thereof

substantial stakes, or posts, not less than three feet

high above the ground and three inches in dia-

meter, hewed on four sides; or by placing at each

corner or angle thereof mounds of earth or rock

not less than three feet high and three feet in

diameter and the stakes, posts or monuments so

used must be marked with the name or number of

the claim and the designation, by number, of the

corner or angle. The initial stake or monument,
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shall be one of the corner stakes, posts or monu-

ments of the claim located.

'

' If the claim is located on ground that is covered

wholly or in part with brush or trees, such brush

or trees shall be cut or blazed along the lines of

such claim, so as to be readily traced.

'^If located in an open country, the boundary line

shall be located by placing line stakes or line monu-

ments so as to be readily traced from corner to

corner of said claim.

''Section 2. Within ninety days after the dis-

covery and posting of the notice aforesaid, the

locator shall record mth the Recorder of the Dis-

trict wherein such claim is situated, a certificate

of location. Such certificate shall contain:

a. The name or number of the claim.

b. The name of the locator or locators.

c. The date of discovery and of posting of the

location notice.

d. The number of feet in length and width of

claim.

e. It shall set forth the description with refer-

ence to some natural object, permament monument,

or well known mining claim, together with a descrip-

tion of the boundaries thereof so far as applied to

the numbering of stakes or monuments. [123]

"A failure to record a certificate of location of

claim as herein provided shall operate as and be

deemed abandonment thereof, and the ground so

located shall be open to re-location; provided, that

if n full compliance with the precedinc: provisions

t

I



vs. Walter SaJwtv 167

of this act shall have been made before any loca-

tion by another, such compliance shall operate to

prevent the abandonment or forfeiture of such claim

and save the rights of the original locator."

You are instructed that a substantial rather than

a strict compliance with the foregoing law is neces-

sary to make a valid location of a placer mining

claim, except that it is absolutely essential that a

discovery of gold be made within the boundaries

of the claim and that the boundaries of the claim

be marked so that they can be readily traced.

You are further instructed that it is not neces-

sary that the acts requisite to perfect a mineral

location be perfected in any particular order; it is

sufficient if they are all performed before any sub-

sequent location is made.

You are further instructed that a mere failure

on the part of a locator to insert in his location

certificate the date of the making of the discovery

and of posting of the location notice would not make

the location certificate invalid where the certificate

was filed for record before any subsequent location

was made and where such omission was not known

to and did not mislead the subsequent locator at

the time of the subsequent location.

You are instructed with reference to discovery of

gold that the mineral claimed to be discovered by a

locator must, in. order to constitute a discovery, be

discovered within the boundaries of the claim sought

to be located and be of such quantity and character

and found under such circumstances as to justify
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a man of ordinary prudence in the further expen-

diture of his time and money in the hope of devel-

oping a paying mine. [124]

3.

If you believe from the evidence in this case

that there was, in the month of July, 1926, an area

in the Otter Creek Valley, Otter Recording Dis-

trict, Fourth Division, Territory of Alaska, with

boundaries well-marked on the ground so that they

could be readily traced and that such area was then

well-known to the people of that locality to con-

stitute a placer mining claim known as the KPM
Association and that the boundaries thereof were

then and there well-known to said people, such area

would have constituted a permanent monument and

well-known mining claim within the meaning of the

law requiring the location certificate of a newly

located placer mining claim to describe the claim

with reference to some permanent monument or'

well-knowm mining claim and there would be no^

necessity of proving that the said KPM Association

was in fact a valid placer mining claim located with i

all the foraialities of law. [125]

4.

You are instructed that where there is a discrep-

ancy between the courses and distances mentioned

in a certificate or notice of location of a placer'

mining claiui and the stakes (or monuments) set

by a locator, the latter must prevail. In other

words, the locator of a placer mining claim must



vs. Walter Sakow 169

confine the area which he claims to that estab-

lished by his posts and stakes actually placed in

the ground and not by the distances claimed by his

location notice (where such distances are greater

than the distances marked on the groimd by his

posts or stakes). [126]

5.

You are instructed that the law does not require

a locator to use his own hands in driving stakes

constituting the corner posts of a claim being

located, but that the driving of such stakes by

someone else in the presence of the locator and under

his direction and for him, the locator, and in his

name, would, in contemplation of the law, be the

act of the locator himself. [127]

6.

You are instructed that if you find from the evi-

dence by a preponderance thereof: that the defend-

ant H. P. Sheppard made a valid location of the

mining claims described in defendants' amended

answer as the North Star and Blue Bird placer

I mining claims and that said claims then occupied

and included the ground now claimed by plaintiff

as his Good Hope placer mining claim; and that

thereafter in each annual labor year said H. P.

Sheppard did the assessment work as required by

law on each claim for each annual labor year up

to and including the year ending July 1st, 1930, then

the plaintiff Walter Sakow, in attempting, on the

27th day of October, 1930, to locate a part of said
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mining claims as the G-ood Hope mining claim, was

a mere trespasser, and the ground contained within

the boimdaries of said North Star and Blue Bird

mining claims was not open and subject to location

at said time by the said Walter Sakow, and your

verdict must be for defendants. [128]

7.

You are instructed that when a valid location of

a placer mining claim is once made it vests in the

locator and his successors in interest the right of

possession thereto, which right cannot be divested

by the obliteration or removal, without the fault

of the locator or his successor in interest, of the

stakes marking its boundaries, or the obliteration

or removal from the claim of the location notice

posted thereon. [129]

8.

In this case no power of attorney to locate placer

mining claims in Alaska has been shown to exist

from H. P. Sheppard in favor of Angus McClellan.

Therefore, if you believe from the evidence by a

preponderance thereof that the defendant H. P.

Sheppard did not stake the said North Star and

Blue Bird placer mining claims, but that the said

Angus McClellan did stake the said North Star and

Blue Bird placer mining claims and did stake them

out of the presence of said H. P. Sheppard, then

such staking would be void and would not segre-

gate the ground therein contained from the public
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domain, but the same would remain open for loca-

tion. [130]

9.

You are instructed that, if you believe from a

preponderance of the evidence introduced in this

case

:

(a) That the ground in controversy herein, was

open unappropriated public mineral land of the

United States in the month of October, 1930 (and

the same would be open, unappropriated public

mineral land of the United States, unless the said

North Star and Blue Bird placer mining claims had

been validly located and included the ground in-

cluded in plaintiff's alleged Good Hope placer min-

ing claim and were kept alive by the doing of

proper assessment annual labor)
;

(b) That the plaintiff, Walter Sakow, in said

month made a valid location of said Good Hope, or

Good Hoppe, placer mining claim as defined in

these instructions, then your verdict should be in

favor of the plaintiff and you should proceed to

assess plaintiif's damages under the instructions

hereinafter set forth.

If, on the other hand, the evidence as to either

of the above mentioned matters should be in favor

of the defendants, or should be evenly divided, you

should not decide this case in favor of plaintiff.

[131]
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10.

You are further instructed

:

(a) That the rule in this, an Ejectment case, is

that the plaintiff must recover, if at all, upon the

strength of his own title and not on the weakness

of the defendants' title, and that the plaintiff must

prove by a preponderance of the evidence that he

is the lawful o\\Tier or (entitled to the lawful pos-

session of the mining claim in question before he

can recover a judgment in this action.

(b) That you need not consider whether or not

plaintiff's certificate of location complies with the

law as hereinbefore stated, for the reason that the

defendants are not claiming under any location sub-

sequent to that alleged by the plaintiff.

(c) That you need not consider whether or not

plaintiff has performed annual labor upon his al-

leged claim, for the reason that no issue as to that

fact has been made in the pleadings by the defend-

ants. [132]

11.

You are instructed that the law does not pre-

scribe the particular kind of labor which is to be

performed upon a mining claim, nor in what it

shall consist, nor the manner in which it shall be

performed. Nor does the law require that it shall

benefit the claim in the sense of making the claim

more valuable after the performance of the labor

than before. And you are therefore instructed that

any labor performed npon a claim, if sufficient in
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amount, will satisfy the law, if its tendency is to

develop the claim as a mine. [133]

12.

You are instructed that if a trespass is made

upon a placer mining- claim of another as the result

of an honest mistake and values mined therefrom,

the defendant is compelled to pay only the value of

the gold dust and valuable minerals as they were

in the claim, and, therefore, to ascertain that value,

the cost of recovering the gold dust, etc., may be

deducted from the value of what is taken.

If, on the other hand, a trespass upon the placer

mining claim of another is not the result of an

honest mistake or an honest intention, but under

circumstances which show that the trespasser or

trespassers have knowledge of the situation and

are guilty of a wilfull trespass, they shall reap no

benefit from their own wrong and shall pay the

value of the gold, gold dust and other precious me-

tals recovered from the claim by them without being

allowed credit for the cost incident to such recov-

ery. [134]

13.

You are instructed that by "preponderance of

evidence" is meant the amount of evidence which

taken on the whole produces the stronger impres-

sion upon the minds of the jury and convinces them

of its truth when weighed against the evidence in

opposition thereto.

The weight of evidence is not necessarily deter-

mined by the greater number of witnesses produced
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on one side or the other, so in considering evidence

you are not bound to find a verdict in conformity

with the declarations or testimony of any number

of witnesses when their evidence does not produce

conviction in you^r mind as against a lesser munber

of witnesses or other evidence satisfying to your

mind. Where the evidence is contradictory the find-

ing should be according to the preponderance of the

evidence. Evidence is to be weighed and estimated

not only by its own intrinsic weight, but also ac-

cording to the conclusions that are naturally and

logically to be deduced therefrom. In weighing the

evidence of any witness you have the right to con-

sider his intelligence, conduct and appearance upon

the stand; his apparent candor or fairness in skiv-

ing his testimony, or the want of such candor and

fairness; his interest in the result of the trial, if

any; his opportunities for seeing and knowing the

matters concerning which he testifies; the pi^obable

or improbable nature of the story he tells; and

from these things to get the whole facts and circum-

stances surrounding the case as disclosed by the

testimony, and determine where the truth of the ij

matter lies.

If the weaker and less satisfactory evidence isij

offered when it appears that stronger and more sat-]

isfying evidence was within the power of the party'

offering the same, the e\udence so offered should

be viewed w^ith distrust. [135]
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14.

If you find that any witness has wilfully testified

falsely in one part of his testimony in this case,

you may distrust any part, or all of the testimony

of such witness, but you are not bound to reject

the entire testimony of a witness because he has

wilfully testified falsely in some part of his testi-

mony; you should reject the false part, and should

give the other parts such weight as you may deem

they are justly entitled to receive. [136]

15.

You are instructed that you should consider no

evidence sought to be introduced but excluded by

the Court, nor should you consider any evidence

stricken from the record by the Court, nor should

you take into consideration in making up your ver-

dict any knowledge or information known to you,

not derived from the evidence given by the wit-

nesses on the witness stand. Whatever verdict is

warranted by the evidence under the instructions

of the Court you should return, as you have sworn

to do. [137]

16.

You are instructed that in the trial of an action

the jury and the judge of the court have separate

and distinct functions to perform. It is the duty of

the jury to hear all the evidence in the case, and

to decide, subject to the instnictions of the Court,

all questions of fact arising therefrom. It is the

duty of the judge of the court to decide all ques-
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tions of law arising from the evidence, and to in-

struct you upon the law applicable to the facts and

evidence in the case, and the law makes it your

duty to accept as law what is laid down as such in

these instructions. [138]

17.

You are further instructed that since you are

the sole judges of all facts which have been proven

in the trial, you vshould not permit remarks or ex-

pressions of opinions by coimsel to influence your

judgment, except as the same conform to the facts

proven, or are reasonably deducible from such facts

and the law of the case as laid down in these in-

structions.

Your duty is to determine the facts of the case

from the evidence submitted and these instructions.

[139]

18.

You are instructed that it is manifestly impos-

sible for the Court to cover the law of this case in

merely one, or even a few, instructions, and, there-

fore, you should not single out any one instruction

to the exclusion of all others as governing the deci-

sion of this case, but you should carefully and

seriously consider all these instructions on the law

of the case together and not disconnectedly. [140]

19.

The jury should endeavor to agree on a verdict.

No juror from mere pride of opinion hastily formed
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or expressed should refuse to agree, nor, on the

other hand, should he surrender any conscientious

views founded on the evidence. It is the duty of

each juror to reason with his fellow^s concerning the

facts, with an honest desire to arrive at the truth

and with a view of arriving at a verdict.

It should be the object of all the jury to arrive

at a common conclusion, and to that end to delib-

erate together with calmness.

It is your duty to agree upon a verdict, if that

be possible, without a violation of conscientious con-

victions. [141]

20.

Pursuant to the foregoing instructions, I have

prepared two forms of verdict, the one upon which

you unanimously agree you will return into the

court as your verdict.

The first form of verdict finds in favor of the

plaintiff with a blank for you to insert the number
of dollars of damage, if any, which the plaintiff has

suffered. The second form finds in favor of the

defendants.

Herewith I hand you these instructions for your

guidance, together with the Exhibits that have been

introduced in evidence, and the pleadings in the

case, and the forms of verdict above mentioned. Re-

turn all of these and the imused form of verdict

into Court with vour verdict.
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Dated at Fairbanks, Alaska, this 29tli day of

March, 1937.

(Signed) HAERY E. PRATT
District Judge. [142]

That immediately after the Court had concluded

reading his instructions to the jury, defendants,

before the jury had retired, and in their presence,

excepted thereto as follows:

The defendants excepted to instruction No. 8, and

the whole thereof, which reads as follows:

''In this case no power of attorney to locate

placer mining claims in Alaska has been shown to

exist from H. P. Rheppard in favor of Angus Mc-

Clellan. Therefore, if you believe from the evi-

dence by a preponderance thereof that the defend-

ant H. P. Sheppard did not stake the said North

Star and Blue Bird placer mining claims, but that

the said Angus McClellau did stake the said North

Star and Blue Bird placer mining claims and did

stake them out of the preseuce of said H. P. Shep-

pard, then such staking would be v(U(l and would

not segregate the ground therein contained from

the public domain, but the same would remain open

for location."

for the reason that there is no evidence in the case

warranting such an instruction and that there was

never any contention or claim that there was a

power of attorney given to Angus McLellan by

H. P. Sheppard, and that such instruction No. 8 is

confusing and misleading and prejudicial to the
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rights of the defendants, and an exception was

allowed by the Court.

Defendants excepted to paragraph (a) of Instruc-

tion No. 9, which reads as follows: ''You are in-

structed that, if you believe from a preponderance

of the evidence introduced in this case

:

"(a) That the ground in controversy herein,

was open unappropriated public mineral land of

the United States in the month of October, 1930

(and the same would be open, unappropriated pub-

lic mineral land of the United States, imless the

said North Star and Blue Bird placer mining

claims had been validly located and included the

ground included in plaintiff's alleged Good Hope

placer mining claim and were kept [143] alive by

the doing of proper assessment annual labor) ;"

for the reason that the same is ambiguous, con-

fusing and misleading to the jury and is not war-

ranted by any evidence in the case, and an excep-

tion was allowed by the Court.

Defendants excepted to paragraph (b) of Instruc-

tion No. 9, which reads as follows: ''You are in-

structed that if you believe from a preponderance

of the evidence introduced in this case

:

"(b) That the plaintiff, Walter Sakow, in

said month made a valid location of said Good

Hope, or Good Hoppe, placer mining claim

as defined in these instructions, then your ver-

dict should be in favor of the plaintiff and you

should proceed to assess plaintiff's damages

under the instructions hereinafter set forth."
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for the reason that the same is ambiguous, confus-

ing and misleading to the jury and is not war-

ranted by any evidence in the case, and an excep-

tion was allowed by the Court.

The defendants excepted to paragi'aph (b) of

Instruction No. 10, which reads as follows: "You

are further instructed

:

"(b) That you need not consider whether

or not plaintiff's certificate of location com-

plies mth the law as hereinbefore stated, for

the reason that the defendants are not claim-

ing imder any location subsequent to that al-

leged by the plaintiff."

for the reason that said paragraph in said Instnic-

tion is not a proper exposition of the law and not

warranted by the evidence and is prejudicial to

the rights of the defendants, and an exception was

allowed by the Court.

The defendants excepted to paragraph (c) of In-

struction No. 10, which reads as follows: "You
:^

are further instructed:

"(c) That you need not consider whether

or not i)laintiif has performed annual labor"

upon his alleged claim, for the reason that no

issue as to that fact has been made in the;

pleadings by the defendants." [144]

for the reason that said paragraph in said Instruc-

tion is not a proper exposition of the law and not"

warranted by the evidence and is prejudicial toj

the rights of the defendants, and an exception was

allowed by the Court,
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The defendants excepted to the second paragraph

of Instruction No. 12, which reads as follows

:

"If, on the other hand, a trespass upon the

placer mining claim of another is not the re-

sult of an honest mistake or an honest inten-

tion, but under circumstances which show that

the trespasser or trespassers have knowledge of

the situation and are guilty of a wilful tres-

pass, they shall reap no benefit from their own

wrong and shall pay the value of the gold, gold

dust and other precious metals recovered from

the claim by them without being allowed credit

for the cost incident to such recovery."

for the reason that the same is not warranted by

any evidence of the case and is prejudicial to the

rights of the defendants, and an exception was

allowed by the Court.

Now, Therefore, in furtherance of justice, and

that right may be done, defendants present the fore-

going as their Bill of Exceptions in this case, and

pray that the same may be settled and allowed,

signed and certified by this Court, in the manner

provided by law.

CHAS. E. TAYLOR
JULIEN A. HURLEY
JOHN L. McGINN
Attorneys for Defendants.
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Service of the foregoing Bill of Exceptions by

receipt of a copy thereof is hereby acknowledged at

Fairbanks, xilaska, this 13th day of July, 1937.

CECIL H. CLEGG,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div., Jul. 14, 1937. John B. HaU,

Clerk. [145]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

Be It Remembered, that on Juno 14. 1937, the

same being one of the term days of the January

1937 term of Court, and being within the time al-

lowed by law, the rulings of this Court and the ex-

tension of time granted by order of this Court, the

defendants served on plaintiff and filed in this

Court their proposed Bill of Exceptions. That there-

after and on August 24, 1937, the plaintiff filed his

objections and proposed amendments to said pro-

posed Bill of Exceptions, which said objections and

amendments came on regularly for hearing in the

above entitled Court on August 30, 1937; the plain-

tiff appearing by his attorney, Cecil H. Clegg, in

support of said objections and amendments, and

the defendants by their attorneys, Julian A. Hurley,

Charles E. Taylor, and John L. McGinn, in opposi-

tion thereto. That the Court, after hearing the

respective coimsel, made an order denying a por-

tion of said objections and amendments and allow-,

ing a portion thereof.
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And it now appearing to the Court that the de-

fendants, in compHance with said order, have

amended said proposed Bill of Exceptions by inter-

lineation and the substitution of new pages so as

to fully meet the order of the Court,

Now, Therefore, the Court being fully advised in

the premises, [146]

It Is Hereby Ordered, Adjudged, and Certified

that the foregoing Bill of Exceptions, consistiiig

of one hundred twenty-one pages, is hero])y settled,

allowed, and signed as a true and correct Bill of

Exceptions of all matters and things therein con-

tained and that the same has been filed, allowed,

and certified within the time required by law and

the rulings of this court and tlie extension of time

heretofore granted by this Court, and that said Bill

of Exceptions is hereby made a part of the record

in said cause.

And the Court does further certify that said Bill

of Exceptions contains all the instructions of the

! Court given to the jury on the trial of said cause;

j

that it sets forth the exceptions taken and reserved

upon the trial and the rulings of the court made

therein; that said Bill of Exceptions contains all

I of the evidence, oral and documentary, together with

;

the exhibits given and endorsed upon the trial of
' the above entitled cause, in condensed and narrative

form (save as a proper understanding of the ques-

tions presented require that parts thereof be set

forth otherwise) necessary to present clearly the

! questions of law involved in the rulings to which
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exceptions are reserved, and in order to present

clearly the errors assigned in the Assignments of

Error heretofore filed in this cause.

It Is Further Ordered that this Order be at-

tached to and made a part of said Bill of Excep-

tions.

Done at Fairbanks, Alaska, this 7th day of Sep-

tember, 1937.

HARRY E. PRATT
District Judge

Received copy of foregoing proposed order this

3rd day of Septr. 1937.

CECIL H. CLEGG,
Attorney for Plaintiff

[Endorsed] : Filed Sep. 7, 1937.

Entered in Court Journal No. 21, Page 302. [147]

[Title of Court and Cause.]

ORDER.

Upon motion of the defendants and upon the

consent of the attorney for the plaintiff made at

open. Court, and it appearing to the Court that it

is proper and advantageous, in the appeal in the

above entitled cause, that certain original exhibits,

hereinafter mentioned, be placed before the United

States Circuit Court of Appeals for its examina-

tion and inspection:

It is hereby ordered that plaintiff's Exhibit ''A",

being the map of Otter Creek prepared by Samuel
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L. Gotten, and defendant's Exhibit "1", being the

map prepared by Harry Donnelley, and defendant's

Exhibit "5", being a camera picture of stake, be

sent, by the Clerk of this Court, to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, as a

part of the Bill of Exceptions, for the examination

and inspection of said Circuit Court of Appeals.

It is hereby further ordered that said exhibits

so transferred be, and they are hereby made a part

of the Bill of Exceptions herein.

Dated at Fairbanks, Alaska, this 7t]i day of Sep-

tember, 1937.

HARRY E. PRATT
District Judge.

[Endorsed] : Filed Sep. 7, 1937.

Entered in Court Journal No. 21, Page 303. [148]

[Title of Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL.

To the Honorable Harry E. Pratt, District Judge:

Come Now the J. E. Riley Investment Company,

a corporation, Harry P. Sheppard, and Harry Don-

nelley, and feeling that they are aggrieved by the

judgment made and entered in the above entitled

cause on the 19th day of April, 1937, do hereby ap-

peal from said judgment to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons spe-

cified in the assignments of error which are filed
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herewith, and they pray that their appeal be al-

lowed, that citation be issued as provided by law,

directing that said appeal be heard at San Fran-

cisco, California, fixing the amount of the appeal

bond, and that a transcript of the record, proceed-

ings, and papers on which said judgment was based,

duly authenticated, be sent to the United States

Circuit Court of Appeals for the Ninth Circuit, sit-

ting at San Francisco, California.

Dated at Fairbanks, Alaska, this 14th day of

July, 1937.

CHAS. E. TAYLOR
JULIEN A. HURLEY
JOHN L. McGinn
Attorneys for Defendants!

Service of the foregoing Petition by receipt

thereof is hereby acknowledged this 14th day of

July, 1937.

CECIL H. CLEGG
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. John B. Hall, Clerk. [149]

1

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Come Now the above named defendants and

allege that the judgment of the above entitled Court,

entered in the above entitled cause on the 19th day

of April, 1937, is erroneous and unjust to them,

i
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and file with their petition for an allowance of an

appeal the following assignments of error, upon

which they will rely, to-wit:

1. The Court erred, over the objections of the

defendants, in admitting in evidence a paper called

a location notice, the procedure had thereon being

as follows:

"Mr. Clegg: We offer this in evidence, your

Honor, and ask that it be marked Plaintiff's

Exhibit B.

Mr. Hurley: Would like to see it. (pause)

We would like to object to it, if the Court

please, at this time for the reason it is incom-

petent, irrelevant and immaterial, and for the

further reason that it does not set, does not

contain the date of the posting of the notice

on the claim;

2. That it fails to describe the property with

reference to a natural object, a permanent mon-

ument or a we^-kuo^^^l mining claim as required

by the general mining laws of the United

States of America, or of the laws of the Ter-

ritory of Alaska in effect at the time this notice

was filed: [150]

3. That it fails to state the number of feet

in length and the number of feet in width of

the claim
;

4. That it fails to describe the boundaries

thereof, so far as applied to the number of

stakes or monuments.
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5. That Plaintiff failed to record his cer-

tificate of location as required by law, this

because in law an invalid or insufficient notice

is the same as no notice.

6. Having failed to record a notice of his

location, his location was deemed abandoned

and the ground reverts to and becomes a part

of the public domain.

which said objections were overruled by the

Court, to which ruling the defendants duly ex-

cepted, and an exception was allowed by the

Court.

Said Notice was thereupon admitted in evi-

dence and marked Plaintiff's Exhibit B, and

was thereupon read to the jury. Said plaintiff's

Exhibit B, being in words and figures as fol-

lows, to-wit:

^Ocotmher 27, 1930, Notice of Location. Notice

is hereby given that I the undersigned here by

locate and Claim 20. (Twenty) across of ground

for placer mining purposes described as follow

to with being

"from this Initial stake 1320 feet down stream

to post no. 2, thence 660 feet cross the creek

to post No. 3, thence 1320 feet up stream to

post No. 4, thence 660 feet back to this Inin-

tial Stake.

"This Claim is situated on righ limit of

Otter creek a Tributary of Iditarod River

Otter recording precinct fourth division Ter-

ritory of Alaska to be known Good Hoppe



vs. Walter SaJwtv 189

Claim Walter Sakow Locator by Walter

Sakow (signed) [151]

Vittmss Peter Miscovicli (Signed)

Gold Discovered Oct. 27, 1930" and on the

back of which is as follows: "No. 14009. No-

tice of Location, Good Hope Claim, Located

on the Right Limit of Otter Creek, Walter

Sakow.

Indexed—Filed for Record at Reqnest of

Walter Sakow 12/22/1930 at 11-15 A. M. Re-

corded at Page 290 of Volnme 2 of Loc. in

the Recorder's office for Otter Precinct, 4th

Div. of Alaska.

D. E. Browne, (Signed) Recorder."

2. The Conrt erred in refnsing to grant the mo-

tion of the defendants for an involnntary non-suit

made at the close of the plaintiff's case in chief,

and after he had rested, which said motion was as

follows

:

"Mr. Taylor: If the Court please, at this

time, the plaintiff having rested, the defendants

move for non-suit against plaintiff on the fol-

lowing grounds : That the plaintiff has failed to

show a valid mining location of the area known

as the Good Hope Placer Mining Claim and

that he has not shown a good location thereof

for the following reasons

:

First: For the insufficiency of the location

of the Good Hope mining claim in that (1) it

does not contain the date of discoverv and of



190 J. E. Riley Inv. Co. et al.

posting notice on the claim; (2) that it fails

to describe the property with reference to a

natural object, a permanent monument or a

well-known mining claim as required by the

general mining laws of the United States or

of the Territory of Alaska
; (3) that it fails to

state the number of feet in length and the width

of the claim; (4) that it fails to describe the

[152] bomidaries thereof so far as apply to

the number of stakes or monuments; (5) that

plaintiff failed to record his certificate of loca-

tion as provided by law, this because in law

an invalid or insufficient notice is the same as

no notice; (6) having failed to record a notice

of location is deemed abandonment and the

property became a part of the public domain;

(7) that the plaintiff has not proved that the

land embraced in the Good Hope mining claim

was unoccupied, unappropriated Government

land at the time of his location or that the

same had already been staked and claimed as a

mining claim and that the same had been aban-

doned or forfeited by the original locators

thereof.

And which said motion was denied by the Court,

to which ruling of the Court in denying said motion

the defendants excepted, and an exception was al-

lowed.

3. The (^:)urt erred in refusing to grant the re-

quest of the defendants for an instructed verdict in
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favor of the defendants, based upon the same

grounds as the motion for a non-suit set forth in

the foregoing Assignment of Error No. 2, to which

order of the Court denying said motion, the de-

fendants excepted, and an exception was allowed.

4. The Court erred in admitting in evidence,

over the objection of the defendants, the questions

and answers propounded to the witness, Donnelley,

on cross-examination, a,s follows:

^'Q. Did you ever file a report as adminis-

trator of the estate of J. E. Riley, an account as

such administrator?

A. Yes, I have.

Q. What years'?

A. I couldn't tell you that.

Q. Can you tell any year that you filed a re-

port as administrator? [153]

Mr. Taylor: Object to that as incompetent, ir-

relevant and immaterial and not cross-examina-

tion. It has nothing to do with this case.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. I can't give you any specific year, no.'*

5. The Court erred in admitting in evidence,

over the objections of the defendants the questions

and answers propounded to the witness, Donnelley,

on cross-examination, as follows

:

''Q. When did you first become appointed?

A. Well, I don't know the year when Mr.

Albrecht left Iditarod, sometime after I was

superintendent, sometime before that time.
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Q. You know as administrator of the estate

of a deceased person you should file reports

semi-annually %

Mr. Taylor: Objected to as incompetent, ir-

relevant and immaterial and not cross-ex-

amination.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. Well, there is nothing to report. If any-

body requested reports, I would certainly make

them. The Riley Investment Company has

nothing and hasn't had anything during that

time. '

'

. 6. The Court erred in admitting in evidence, over

the objections of the defendants, the financial state-

ment of the Riley Investment Company, which was

marked Plaintiff's Exhibit H, as follows:

''Q. I call your attention to the affidavit on

the back of it which is signed H. P. Sheppard,

Vice President, and H. Donnelley, Secretary.

Is that a true signature of H. P. Sheppard and

H. Domielley there'? [154]

A. Yes, that is right.

Q. We would like to introduce this in evi-

dence, your Honor.

Mr. Taylor: We object to that as incompe-

tent, irrelevant and immaterial and not cross-

examination.

The Court: Objection overruled.

Mr. Taylor: Exception.

(Financial Statement Riley Inv. Co. marked

Ptff 's Ex. H.)



vs. Walter Sakotv 193

Mr. Clegg: I would like to read this to the

Jury, if your Honor please. This is marked

''Plaintiff's Exhibit H" in this case:

*'In the Territory of Alaska.

''In the Matter of J. E. Riley Investment

Company, a Foreign Corporation. Financial

Statement. Annual Report For the year ending

December 31, 1929.

" J. E. Riley Investment Company, a corpora-

tion organized and existing under and by virtue

of the laws of the State of Nevada and engaged

in business in the Territory of Alaska does

hereby, in compliance with the laws of Alaska,

make its Amiual Report for the year ending

December 31, 1929, 192-, under its corporate seal

and the signature and oath of its President and

Secretary, attested by a majority of its board

of directors, as follows, to-wit

:

"First: The name of the corporation is

J. E. Riley Investment Company.

"Its principal office or place of business

outside of Alaska is at 116 Carson Street,

in the city of Carson, State of Nevada.

"Its principal office within the Territory

of Alaska is at Street, in the City Town
of Iditarod, Alaska and the principal place

of business is at Otter Creek, Alaska

;

"Second: The total capital stock of the said

corporation amounts to Fifty Thousand Dollars

($50,000.00) Dollars, divided into Five [155]

Hundred (500) shares of common stock of the
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par value of One Hundred ($100.00) Dollars

per share; and shares of stock of

the par value of Dollars per share;

'^ Third: Of the total amount of its capital

stock, there has been actually paid in, in

cash, the sum of

*' Fourth: The amount of capital stock paid

in in other than money, is Fifty Thou-

sand Dollars ($50,000.00) Dollars, to-wit in

Business, assets and liabilities of Otter Dredge

Company. f
''Fifth: The assets of this corporation

amount to Fifteen Thousand Nine Hundred

Eighty One Dollars and Nine Cents ($15,981.09)

Dollars, and consist of Machinery, cash, sup-

plies and accoimts receivable of which the

actual cash value is as above ($15,981.09)

Dollars.

''Sixth: The liabilities of this corporation

are: Sixty Five Thousand Seven Hundred

Fifty Two Dollars and Eighty Six Cents of

which Forty Five Thousand Seven Hundred

Twenty Three Dollars and Twenty Cents

($45,723.20) Dollars are secured by Mortgage

on all real and personal property and the bal-

ance ($20,029.66) Dollars are unsecured.

"In Witness Whereof, said corporation has

caused its name to be subscribed to these pres-

ents by its vice President and attested by its

Secretary and a majority of its Board of Di-

rectors, and its corporate seal affixed at Idita-
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rod, in the State of Alaska this 27 day of

January, 1930.

[Corporate Seal]

J. E. RILEY INVESTMENT COMPANY
A Corporation

[Corporate Seal]

By H. P. SHEPPARD
Vice President

Attest

:

H. DONNELLEY
Secretary

"We hereby attest the truth and accuracy

of the foregoing (I assiune that woi'd is fore-

going; it has been eliminated either by the im-

pression of the [156] seal or breaking of the

paper)

:

H. P. SHEPPARD
SAM'L APPLEBAUM

"Constituting a majority, but not more than

three required of the (Trustees or) Directors

of the corporation named above.

"Annual reports should be filed before

March 1st of each year.

Filing fee $5.00. (See over)

Send the Clerk's copy to the Clerk direct"

The affidavit on the back is as follows:

"State of Fourth Division

County of Territory of Alaska—ss.

"H. P. Sheppard and H. Donnelley after

being duly sworn, each for himself and not one

for the other, deposes and says: That they are
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respectively, Vice President and Secretary of

J. E. Riley Investment Company, a corpora-

tion in the foregoing statement ; that they have

read the foregoing Annual Report—contents

thereof and that the same is true and correct;

that the seal affixed thereto is the cor eal

of the corporation; that the persons attesting

the foregoing as Directors were, at the time of

so—regularly elected and qualified to act as

such; and that the entire board of Directors

of said corporation consist of three members.

H. P. SHEPPARD,
Vice President

H. DONNELLEY,
Secretary

''Subscribed and sworn to before me this 27

day of January, 1930.

[Notary Seal] D. E. BROWNE
Commissioner & Ex-Officio Justice of the

Peace, residing at

[Commissioner's Seal]

My commission expires 192

''157—F. Annual Report for year ending

December 31, 1929. Financial Statement of

J. E. Riley Investment Company a foreign

Corporation. Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Mar. 19, 1930.

ROBT W. TAYLOR
Clerk

(Signed) E. A. TONSETH
Deputy [157]
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"This form can be used either for the An-

nual Report (filing fee $5.00 in Secretary's

Office) or for the Financial Statement required

of Foreign Corporations about to enter Terri-

tory for the first time. (No fee). The fee for

filing in office of a Clerk of Court is 25 cents."

7. The Court erred in admitting in evidence,

over the objections of the defendants, the questions

and answers propounded to the witness, Donnelley,

on cross-examination, as follows:

"Q. What is your salary as manager, as

mine superintendent of the Riley Investment

Company ?

Mr. Taylor: Just a minute, object to that

as incompetent, irrelevant and immaterial and

not within the issues of this case.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. $4500.00 per year.

Mr. Clegg: Now, besides having an in-

terest in the Bank and being an officer of it,

you own an interest in a transportation com-

pany down there?

Mr. Taylor: Just a minute, object to that as

incompetent, irrelevant, and immaterial and not

pertaining to the case.

The Court: What is the relevancy of it?

Mr. Clegg: I just want to show, if the Court

please, the extent of the witness' operations in

that particular section, to show his degree of

intelligence along with his other interests.
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The Court : Very well, objection overruled.

Mr. Taylor: Exception.

A. I do."

8. The Court erred in refusing to admit in evi-

dence Defendants' Identification D, which is in

words and figures as follows, to-wit

:

''Page 456 No. 13969.

AFFIDAVIT OF ANNUAL LABOR
Territory of Alaska,

Fourth Division,

Otter Precinct—ss. [158]

Angus McLellan, being first duly sworn on

Oath, Says: That I make this affidavit for the

purpose of complying with the Law as to filing

and recording "Annual Assessment Work" for

the year 1929 upon the following placer mining

claims, to-wit.

"The North Star Association and the Blue

Bird Association, located on the right limit of

Otter Creek, a tril)utary of Iditarod River,

Otter Precinct, Fourth Division, Territory of

Alaska.

That the work done consisted in cutting brush

and clearing off surface to the extent? of 200

X 1000 feet upon each of said claims, to the

value of $100.00 for each claim.

"That the above described work \vas done

during the months of November and December

1929 and was performed at the instance of and

for the benefit of H. P. Sheppard, the ow^ner
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of the above described Placer Mining Claims.

ANGUS McLELLAN

Subscribed and sworn to before me this 8th

day of July 1930.

D. E. BROWNE
Commissioner and Ex-Oflficio

Justice of the Peace

Filed for record at Request of Angus M.QClel-

lan 7/8-1930 at 1-05 P. M.

D. E. BROWNE,
Recorder"

On the reverse side of the above affidavit is the

rollowing

:

"No. 13969 Affidavit of Annual Labor. The

Blue Bird and North Star located on Otter

Creek. Angus McClellan. Filed for Record at

Request of Angus McClellan 7/8-1930 at 1.06

P. M. Recorded at Page 456 of Volume 2-15

of A. A. L. in the Recorder's office for Otter

Precinct, 4th Div. of Alaska.

(Signed) D. E. BROWNE
Recorder."

The following certificate is attached

:

''CERTIFICATE [159]

Territory of Alaska,

Fourth Division,

Otter Precinct—ss.

This is To Certify, That the above described

copy is a true and correct copy of instrument
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No. 13969. as recorded in Vol. 2-15. joage 456.

records of Otter Precinct, Alaska.

(Signed) T. M. GABLAND.
[Commissioner's Seal] Recorder"

which offer was refused by the Court, to ^^'hich

ruling defendants excepted, and an exception was

allowed.

9. The Court erred in refusing the motion of

the defendants made at the close of the case, to in-

struct the jury to return a verdict in favor of the

defendants, on the following grounds and for the

following reasons

:

"First : That the notice, or certificate of loca-

tion of the Good Hope Mining Claim, admitted

in evidence over the defendants' objection fails

to describe the property with reference to nat-

ural objects, permanent monuments, or well-

known mining claims, as required by the general

mining laws of the United States or the laws

of the Territory of Alaska;

Second : That it does not contain the date of

discovery or the date of location of the claim;

Third: That it fails to state the number of

feet in length or the width of the claim;

Fourth: That it fails to describe the boun-

daries thereof so far as apply to the number of

stakes or monuments;

Fifth : That plaintiff failed to record his cer-

tificate of location as provided by law, this

because in law an invalid or insufficient notice

is the same as no notice

;

I
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Sixth : That, having failed to record a notice,

his location [160] is deemed abandoned and the

premises became a part of the public domain;

Seventh: That the plaintiff has not proved

that the land embraced in the Good Hope Min-

ing Claim was unoccupied, unappropriated

Government land at the time of his location,

or that the same had been staked as a mining

claim previously and abandoned as located by

a prior locator thereof.

Eighth : That the allegations of the Amended

Complaint in this case are not supported by the

evidence, and that the evidence would support

but one verdict, and that verdict is in favor of

the defendants to establish their rights to the

premises.

The Court: The motion will be overruled.

Mr. Taylor: Exception. Exception allowed."

10. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows:

''No. 1

You are instructed that a title to a mining

claim cannot be initiated by an entry upon a

prior, valid, existing location, and that a subse-

quent location of ground upon which there is

a prior, valid and existing location is wholly

void for the purpose of finding any right or

claim to the ground. And if you find that the

time the plaintiff, Walter Sakow, staked the

Good Hope Placer Mining Claim, that the
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ground covered thereby was already covered

and appropriated by a prior, valid and existing

location made by the defendant, Harry P. Shep-

pard, or by any other person, then your verdict

must be for the defendants."

Avhich instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

11. The Court erred in refusing to instruct the

jury as requested hy the defendants ])ef(n*o the

charge to the jury liad been given as follows: [161]

"No. 2.

You are instructed that before the plaintiff

can recover in this action, he must prove by a

preponderance of the evidence that the ground

in controversy, described as the Good Hope

Mining Claim, was on the 27th day of October,

1930, unappropriated public land of the United

States and was then open to exploration and to

location of a mining claim thereon. Or he must

otherwise prove by a preponderance of the evi-

dence that such public domain had theretofore

been claimed and located as a mining claim by

other parties and that such location had become

forfeited or had been abandoned by the said

previous locators, prior to the 27th day of

October, 1930."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception w^as allowed by the Court.
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12. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as foHows:

''No. 3

You are instructed that the certificate of loca-

tion is not required to be technically or strictly

accurate but is sufficient if it substantially com-

plies with the requirements of the statute. If it

is made in good faith, it should receive a liberal

and reasonable construction in favor of the

locator, and if by such construction, the lan-

guage employed will enable a reasonably intel-

ligent person to find the claim and trace its

boundaries, and therefore imparts notice thereof

to subsequent locators, then it should be deemed

a substantial compliance wdth the statute."

which instruction the Court refused to give, to the

refusal of which, the Defendants then and there

excepted, and an exception was allowed by the

Court.

13. The Court erred in refusing to instruct the

jur}^ as requested by the defendants before the

charge to the jury had been given, as follows:

"No. 4.

The object of the notice of location is to

guide the sub- [162] sequent locator and to

afford him information as to the extent and

description of the claim of the prior locator,

and whatever does this thoroughly and reason-

ably should be held to be a good notice, and in

this case if you shall find from the evidence

that the defendant, H. P. Sheppard, did within
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ninety (90) days of the date of the discovery

of the Blue Bird Claim and of the North Star

Claim file for record in the office of the Re-

corder in the precinct where the claim was sit-

uated a notice of location which contained the

name of the locator, the date of the location,

and such a description of the claim located by

reference to some natural object or permanent

monument as would identify the claim, then

you should find that this was a substantial com-

pliance with the requirement of the statute."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

14. The Coui't erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows:

'*No. 5.

One who has actual notice of a mining loca-

tion cannot complain because of the absence of

marks upon the ground. And if you believe

that the plaintiff, Walter Sakow, at the time of

his staking of the Good Hope Claim had actual

notice of the location of the Blue Bird Claim

located by the defendant, Sheppard, then you

must find for the defendants." fl

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.
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15. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows : [163]

''No. 6.

"You are instructed that a description in

the notice of location of the Blue Bird claim,

claimed by H. P. Sheppard, defendant in this

action, being defendant's Exhibit No , is

sufficient under Section 2324 of the Revised

Statutes of the United States and the la,ws of

the Territory of Alaska, which describes the

said claim as being located adjoining the

Northerly boundary or line of the K. P. M.

Association claim on Otter Creek; such K. P.

M. Association will be presumed to be a nat-

ural object or permanent monument within the

meaning of the statute until the contrary a]i-

pears, where the said Blue Bird claim is fur-

ther described by the length of its boundary

lines and stakes at the corners."

which instruction the Court refused to give, to

the refusal of which the defendants then and there

excepted, and an exception was allowed by the

Court.

16. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows:

"No. 7.

"You are further instructed that a descrip-

tion in the Notice of location of the North Star

claim, claimed by H. P. Sheppard, defendant in

this action, being defendants' Exhibit No
,
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is sufficient under Section 2324 of the Revised

Statutes of the United States and of the laws

of the Territory of Alaska, which described the

said North Star claim as being located adjoin-^

ing the Northerly boundary or line of the

K. P. M. Association claim on Otter Creek;

such K. P. M. Association will be presumed to

be a natural object or permanent monument

within the meaning of the statute until the con-

trary appears, where the said North Star claim

is further described by the length of its bound-

ary lines and stakes at the corners."

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

[164]

17. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows:

''No. 8.

''The general rule is that when a location is=*

once sufficiently marked on the surface so that

its boundaries can be readily traced, and all

other acts of location are performed as required

by law, the right of possession is fully vested

in the locator, and he cannot be divested of

this right by the removal or obliteration or de-

struction of the monuments, stakes, marks, or

notices done without his fault, while he con-

tinues to perform the necessary work upon the

claim."
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which instruction the Court refused to give, to the

refusal of which the defendants then and there (ex-

cepted, and an exception was aUowed by the Coui-t.

18. The Court erred in refusing to instruct the

jury as requested by the defendants before the

charge to the jury had been given, as follows:

''No. 9.

'

' You are instructed that if you find from the

evidence that the defendant, IT. P. Sheppard,

made a valid location of the mining claim de-

scribed in defendant's amended answer as the

Blue Bird placer mining claim, and thereafter

in each year did the assessment work as re-

quired by law, for each year up to and including

the year ending July 1st, 1931, that the plain-

tiff, Walter Sakow, in attempting, on the 27th

day of October, 1930, to locate a part of said

Blue Bird mining claim as the Good Hope
mining claim, w^as a mere trespasser, and that

the ground contained within the boundaries of

said Bine Bird mining claim was not open and

subject to location at said time by the said

Walter Sakow."

which instruction the Court refused to give, to the

refusal of w^hich the defendants then and there ex-

cepted, and an exception was allowed by the Court.

[165]

19. The Court erred in charging the Jury In-

struction No. 8, and the w^hole thereof, w^hich reads

as follow^s:
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No. 8.

"In this case no power of attorney to locate

placer mining claims in Alaska has been shown

to exist from H. P. Sheppard in favor of An-

gus McClellan. Therefore, if you l3elieYe from

the evidence by a preponderance thereof that

the defendant H. P. Sheppard did not stake

the said North Star and Bine Bird placer

mining claims, but that the said Angus Mc-

Clellan did stake the said North Star and Blue

Bird placer mining claims and did stake them

out of the presence of said H. P. Sheppard,

then such staking would be void and would not

segregate the ground therein contained from

the public domain, but the same would remain

open for location."

To wliich instruction the defendants excepted upon

the grounds that there is no evidence in the case

warranting such an instruction and that there was

never any contention or claim that there was a

power of attorney given to Angus McLellan by

H. P. Sheppard, and that such instruction No. 8

is confusing and misleading and prejudicial to the

rights of the defendants, and an exception was

allowed by the Court.

20. The Court erred in charging the jury, as

set forth in paragi^aph (a) of Instruction No. 9,

w^hich reads as follows:

No. 9.

"You are instructed that, if you believe from

a preponderance of the evidence introduced in

this case:

I
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(a) That the ground in controversy herein,

was open unappropriated public mineral land

of the United States in the month of October,

1930 (and the same would be open, unappro-

priated public mineral land of the United

States, unless the said North Star and Blue

Bird placer mining claims had been validly

located and included the ground included in

plaintiff's alleged Good Hope placer mining

claim and were kept alive by the doing of

proper assessment [166] annual labor) ;"

To which instruction the defendants excepted upon

the grounds that the same is ambiguous, confusing

and misleading to the jury and is not warranted by

any evidence in the case, and an exception was

allowed by the Court.

21. The Court erred in charging the jury, as set

forth in paragraph (b) of Instruction No. 9, which

reads as follows:

No. 9.

^'You are instructed that, if you l)elieve from

a preponderance of the evidence introduced in

this case:

(b) That the plaintiff, Walter Sakow, in

said month made a, valid location of said Good

Hope, or Good Hoppe, placer mining claim as

defined in these instructions, then your verdict

should be in favor of the plaintiff and you

should proceed to assess plaintiff's damages un-

der the instructions hereinafter set forth."

To which instruction the defendants excepted upon
the grounds that the same is ambiguous, confusing
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and misleading to the jury and is not warranted by

any evidence in the case, and an exception was

allowed by the Court.

22. The Court erred in charging the jury, as set

forth in paragraph (b) of Instruction No. 10, which

reads as follows:

No. 10.

"You are further instructed:

(b) That you need not consider whether or

not plaintiff's certificate of location complies

with the law as hereinbefore stated, for the

reason that the defendants are not claiming

under any location subsequent to that alleged

by the plaintiff."

To which instruction the defendants excepted upon

the gi'ounds that said paragraph in said Instruction

is not a proper exposition of the law and not war-

ranted by the evidence and is prejudicial to the

[167] rights of the defendants, and an exception was

allowed by the Court.

23. The Court erred in charging the jury, as

set forth in paragraph (c) of Instruction No. 10,

which reads as follows:

No. 10.

"You are further instructed:

(c) That you need not consider whether or

not plaintiff has performed annual labor upon

his alleged claim, for the reason that no issue

as to that fact has been made in the pleadings

by the defendants."
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To which instruction the defendants excepted npon

the grounds that said paragraph in said Instniction

is not a proper exposition of the law and is not war-

ranted by the evidence and is prejudicial to the

rights of the defendants, and an exception was

allowed by the Court.

24. The Court erred in charging the jury, as

set forth in the second paragraph of Instruction

No. 12, vdiich reads as follows:

No. 12.

'^If, on the other hand, a trespass upo7i the

placer mining claim of another is not the rc^siilt

of an honest mistake or an honest intention,

but under circumstances whicli show that the

trespasser or trespassers have knowledge of the

situation and are guilty of a vrilfull trespass,

they shall reap no benefit from their o\\t\. wrong

and shall pay the value of the gold, gold dust

and other precious metals recovered from the

claim by them without being allowed credit for

the cost incident to such recovery."

To which instruction the defendants excepted upon

the grounds that the same is not warranted by any

evidence of the case and is prejudicial to the rights

of the defendants, and an exception w^as allowed

by the Court.

25. The Court erred in rendering judgment in

favor of the i^laintiff and against the defendants.

26. The Court erred in rendering a judgment

in favor of the plaintiff and against the defendants

to the effect that the plaintiff is [168] the owner
of and entitled to the possession of that certain
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placer mining claim known as the Good Hope, or

the Good Hoppe, situated on the right limit of

Otter Creek in the Otter Mining and Recording

District of Alaska.

27. The Court erred in ordering and adjudging

that the plaintiff have and recover from the defend-

ants tlie Sinn of twenty-two thousand, five hundred

dollars ($22,500.00), with interest thereon at the

rate of six per cent (6%) per annum.

28. The Court erred in ordering and adjudging

that plaintiff have and recover costs and disburse-

ments against the defendants, taxed in the sum

of thirteen hundred and ninety-eight dollars

($1,398.00).

29. The Court erred in ordering and adjudging

that ])laintiff have and recover from the defend-

ants the sum of one thousand dollars ($1,000.00)

as reasonable attorney's fees.

W]ieref(n-e, defendants pray that said judgTnent

l}e reversed and the cause be remanded for a new

trial in accordance with law.

CHAS. E. TAYLOR
JIJLIEN A. HURLEY
eJOHN L. McGINN

Attorneys for Defendants

Service of the foregoing by receipt of a

copy thereof is hereby acknowledged this 13th day

of July, 1937.

CECIL H. CLEGG
Attorney for Plaintiff

[Endorsed]: Filed Jul. 11, 1937. [169]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
PLACE OF HEARING AND AMOUNT OP
COST AND SUPERSEDEAS BOND.

Now, on this 14th day of July, 1937, being one

of the g-eneral January term days of this Court,

this cause came on to be heard upon the petition

of the defendants, J. E. Riley Investment Company,

a corporation, Harry P. Sheppard, and Harry

Donnelley, for an appeal and fixing the place of

hearing and the amount of cost bond, and the Court

being advised in the premises, hereby finds that the

amount involved in said suit is of a value in ex-

cess of $1000.00, and

Whereas it appears to the (^urt that a cost and

supersedeas bond on the appeal of this case should

be in the sum of twenty-seven thousand dollars

($27,000.00) to cover all costs and damages if ap-

pellants fail to make good their plea; That it has

been stipulated by the respective parties that the

said defendants shall forthwith file a cost bond

herein in the sum of Two Hundred fifty dollars,

nnd shall file a, supersedeas bond in the amount of

$27,000.00 within thirty days from the date hereof,

which said bond is to be approved by the Court.

That in the mean time Execution shall be stayed for

the said period of thirty days.

Now, therefore. It is Ordered that the said de-

fendant's appeal in said cause be, and it is hereby

allowed to the United States Circuit Court of Ap-
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peals for the Ninth Circuit, and that a certified

transcript of the record, proceedings, orders, judg-

ment, testimony and all other proceeding? in said

matter on which said judgment appealed from is

based, be transferred, duly authenticated [170] to

the United States Circuit Court of Appeals for the

Ninth Circuit, to be heard at San Francisco, Cali-

fornia
;

Tt is further ordered that, pending said appeal,

execution of the judgment herein, of date of the

19th day of April 1937, be stayed for the period of

thirty days from the date hereof, and thereafter,

should said supersedeas bond be filed.

Dated, Fairbanks, Alaska, this 14th day of

July, 1937.

HARRY E. PRATT,
District Tudge.

Due service hereof admitted this 14 July, 1937.

CECIL H. CLEGG,
Attorney for Plaintiff.

[Endorsed]: Filed Jul. 14, 1937.

Entered in Court Journal No. 21, Page 254. [171]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America, to

the above-nnmed Walter Sakow, Appellee, aud

to Cecil H. Clegg, Esq., his attorney. Greeting:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fratir I
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Cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an oi'der

allowing an appeal, made and entered in the above

entitled cause, in which the .J. E. Riley Investment

Company, a corporation, Harry P. Sheppard, and

Harry Donnelley, are defendants and appellants,

and Walter Sakow is plaintiff and appellee, to show

cause, if any there be, why the judgment made and

entered in said action on the 19th day of April,

1937, in favor of tlie plaintiff, and against the de-

fendants, should not 1)e corrected, set aside, and re-

versed, and why speedy justice should not l)e done

to the defendants above named in that behalf.

Witness the Honorable Charles E. Hughes, Chief

Justice of the Supreme Court of the Fnited States

of America, on this 14th day of July, A. D., oue

thousand nine hundred and thirty-seven and of our

ludependence one hundred sixty-two.

Attest my hand and the seal of the above named

District Court at Fairl)anks, Alaska, on this, the 14th

day of July, [172] A. D., one thousand nine hundred

thirty-seven.

HARRY E. PRATT,
District Judge.

Service of the foregoing Citation by receipt of a

copy thereof is hereby acknowledged at Fairbanks,

Alaska, this 14th day of July, 1937.

CECIL H. CLEGG,
Attorney for Plaintiff.

[Endorsed]: Piled July 14, 1937.

Entered in Court Journal, No. 21, Page 255. [173]
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[Title of Court and Cause.]

COST BOND ON APPEAL
Know All Men by These Presents: That J. E.

Riley Investment Company, a corporation, Harry

P. Sheppard, and Harry Donnelley, as principals

and National Sure^ Corporation, a corporation or-

ganized and existing under and by virtue of the

laws of the state of New York as surety, are held

and firmly bound unto Walter Sakow, Plaintiff

above named in the sum of two hmidred and fifty

dollars ($250.00), to be paid to the said Walter

Sakow, his heirs or assigns, to which payment well

and truly to be made, we hereby bind ourselves,

our heirs, executors, administrators or assigns,

jointly and severally, firmly by these presents.

Sealed with our seal and dated this 14th day of

July, 1937.

The condition of the foregoing obligation is such

that, whereas the above named defendants have

taken appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse the

judgment rendered in said cause in the District

Court for the Territory of Alaska, Fourth Division,

on the 19th day of April, 1937, and the cost bond

has been duly fixed in the simi of two hundred and

fifty dollars ($250.00).

Now, Therefore, if the above named defendants

shall prosecute said appeal to effect and answ^er all

costs that may be adjudged against them in case

they fail to make good their appeal, then this obli-
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gation shall [174] be void, otherwise to remain in

full force, effect, and virtue.

J. E. RILEY INVESTMENT CO.

By H. P. SHEPPARD
H. P. SHEPPARD
HARRY DONNELLEY

H. P. S.

Principals

NATIONAL SURETY CORPORA-
TION
By GEO. W. ALBRECHT

[Corporate Seal] Attorney in fact

Surety

United States of America,

Territory of Alaska—ss.

George W. Albrecht, being first duly sworn on

oath, deposes and says: That he is a citizen of the

United States, over the age of twenty-one years,

and that is the duly authorized agent of the Na-

tional Surety Corporation, which is the surety on

the foregoing and hereunto attached bond or under-

taking ; that said surety is a corporation duly organ-

ized and existing under the laws of the State of

New York, and that it is qualified to engage and is

engaged in the insurance business in the Territory

of Alaska; that affiant is informed and believes and

therefore alleges that said corporation has com-

plied with the provisions of Chapter 52, Alaska

Session Laws 1915, and with the laws of the United

States of America and of the Territory of Alaska

relative to its acting as surety on undertakings.
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bonds, stipulations, and similar instiaiments in the

Territory of Alaska, and in the various courts

thereof, and that said surety is acceptable to the

United States of America as surety on bonds and

undertakings in a sum in excess of more than dou-

ble the amount of the penalty in the foregoing in-

strument, and that on file in the office of the Clerk

of the District Court of the Judicial Division of

Alaska, in Avhich the foregoing Court is situated,

is an original or a duly certified copy of the circular

or certificate of the Secretary of the Treasury of

the United States to the effect that said corporation

is so acceptable to said United States of America as

such surety.

[Seal] GEO W. ALBRECHT
Subscribed and sworn to before me this 14th day

of July, 1937, in Fairbanks, Alaska.

CHAS. E. TAYLOR
Notary Public in and for Alaska.

My conmiission expires June 29, 1938.

The foregoing bond and the sufficiency of the

surety thereon is hereby approved this 14th day

of July, 1937.

HARRY E. PRATT
District Judge.

Service of the foregoing cost bond by receipt of

a copy thereof is hereby acknowledged at Fairbanks,

Alaska, this 14th day of July, 3937.

Attorney for Plaintiff.

[Endorsed] : Filed July 15, 1937. [175]
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[Title of Court and Cause.]

SUPERSEDEAS BOND ON APPEAL

Know All Men by These Presents:

That we, J. E. Riley Investment Company, a cor-

poration organized and existing imder the laws of

the State of Nevada, Harry P. Sheppard, and Harry

Donnelley, as Principals, and W. F. Duffy of Plat,

Alaska, Gus Uotila of Flat, Alaska, Sam'l Apple-

baum of Flat, Alaska, Andrew O. Olson of Flat,

Alaska, Axel Palmgren of Flat, Alaska, and Thos.

D. Jensen of Flat, Alaska, as Sureties, are held

and firmly bound unto Walter Sakow, the above

named plaintiff, in the just and full sum of Twenty-

seven Thousand Dollars, ($27,000), lawful money

of the United States of America, for the payment

of which sum well and truly to be made, we bind

ourselves, our and each of our heirs, executors,

administrators, successors and assigns, jointly and

severally, firmly by these presents.

Sealed With Our Seals and dated this 19 day of

July, 1937.

Whereas, lately to-wit: on the 19th day of April,

1937, at the [176] 1937 term of the District Court

in and for the Territory of Alaska, Fourth Division,

holding terms at Fairbanks, Alaska, in a suit then

pending in said Court, between the above named

parties, Walter Sakow, as plaintiff, and J. E. Riley

Investment Company, a corporation, Harry P.

Sheppard, and Harry Donnelley, as defendants, a

judgment was rendered in said Court whereby it

was decreed that the said plaintiff, Walter Sakow,
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is the owner of and entitled to the possession of a

certain placer mining claim known as the Good

Hope Placer Mining Claim situated on the right

limit of Otter Creek in the Otter Mining and

Recording Precinct, Fourth Judicial Di\T.sion, Ter-

ritory of Alaska, and further, that the plaintiff,

Walter Sakow, have and recover from the said

defendants the sum of Twenty-two Thousand Five

Hundred Dollars ($22,500) and the costs and dis-

bursements of said action, and the further sum of

One Thousand Dollars ($1,000) as attorneys fees.

And Whereas, the said defendants have obtained

an Order allowing an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit to

reverse the said judgment, and a citation has been

issued, directed to the said Walter Sakow and to

his attorney, Cecil H. Clegg, citing the said plain-

tiff to appear in said Circuit Court of Appeals of

the Ninth Circuit at San Francisco, California,

within thirty (30) days from and after the date of

such citation.

Now Therefore, the condition of the above cita-

tion is such that if the said defendants. J. E. Riley

Investment Company, a corporation, Harry P.

Sheppard and Harry Donnelley, shall prosecute said

appeal to effect and answer all damages and costs

if they fail to make good their plea, and shall satisfy

and perform the judgment or order appealed from

and the whole thereof, in case the same shall [177]

be affirmed, and shall satisfy and perform any judg-

ment or order which the said Circuit Court of

Appeals for the Ninth Circuit may render or make.
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including just damages for any delay and costs and

interest on appeal, then this obligation to be void,

otherwise to remain in full force and effect.

J. E. RILEY INVESTMENT
COMPANY

[Seal] By SAM'L APPLEBAUM
President.

HARRY P. SHEPPARD
HARRY DONNELLEY

Principals.

W. F. Duffy

Gus Uotila

Sam'l Applebaum

Andrew O. Olson

Axel Palmgren

Thos D. Jensen

Sureties

Signed, sealed and delivered in the Presence of:

ROAR S. KLINGENBERG
MILTON B. ROPER

United States of America,

Territory of Alaska,

Fourth Division—ss.

W. F. Duffy, Gus Uotila, Sam'l Applebaum, An-

drew O. Olsen, Axel Palmgren, and Tos. D. Jensen,
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being first duly sworn on oath, each for himself and

not one for the other, deposes and says: I am the

person named as Surety in the fore- [178] going

l)ond; that I am a resident of the Fourth Judicial

Division of Alaska; that I am not a counselor or

attorney at law, United States Marshal or Deputy

thereof, Judge, clerk or other officer of any Court;

and that I am worth the sum set opposite my name

hereunder, over and above all debts, exemptions

and liabilities, in property exempt from execution.

W. F. DUFFY, $10,000.00

GUS UOTILA, $10,000.00

SAM'L APPLEBAUM, $15,000.00

ANDREW O. OLSEN, $10,000.00

AXEL PALMGREN, $10,000.00

THOS. D. JENSEN, $ 5,000.00

Subscribed and sworn to before me this 19 day

of July, 1937.

T. M. GARLAND
U. S. Commissioner

Otter Precinct, Alaska
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ORDER APPROVING BOND
The above and foregoing supersedeas bond is

hereby approved on this 28th day of May, 1937.

HARRY E. PRATT
District Judge.

Due service hereof admitted this July 26, 1937.

CECIL H. CLEGO
Attorney for Pff.

[Endorsed] : Filed Jul. 28, 1937. [179]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellants ' attorneys and for

good cause shown, it is ordered that the time, within

which the record in this cause shall be filed with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of California,

be, and it is hereby enlarged up to and including

the 14th day of October, 1937.

Done at Fairbanks, Fourth Division, Territory of

Alaska, on this 14th day of July, 1937.

HARRY E. PRATT,
District Judge.
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Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged at Fairbanks,

Alaska, this 14th day of July, 1937.

CECIL H. CLEGG
Attorney for Plaintiff.

[Endorsed] : Filed July 14, 1937.

Entered in Court Journal, No. 21, Page 256. [180]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the attorneys for the above named

defendants, and for good cause shown, it is ordered

that the time within which the record in this cause

shall be filed Avith the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, State of California, be, and the

same is hereby enlarged and extended up to and

including the 14th day of November, 1937.

Dated, Fairbanks, Alaska, September 23, 1937.

HARRY E. PRATT, ^

District Judge.

O.K.

CECIL H. CLEGG,
Atty. for Pltf.

Entered in Court Journal, No. 21, Page 322.

[Endorsed]: Filed Sept. 23, 1937. [181]
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above

parties, plaintiff and defendants, through their

respective attorneys, that in printing the papers and

records to be used on the hearing on appeal in the

above entitled cause, for the consideration of the

United KStates Circuit Court of Appeals for the

Ninth Circuit, the title of the court and cause in full

on all papers shall be omitted, except on the first

page of said record, and that there shall be inserted

in place of said title in all papers used as a part of

said record the words, "Title of Court and Cause";

also that all indorsements on all papers used as a

part of said record shall bo omitted, except the

Clerk's filing marks and the admission of service.

Dated: Fairbanks, Alaska, July 14, 1937.

CHAS. E. TAYLOR,
JULIEN A. HURLEY,
JOHN L. McOINN,

Attorneys for Defendants and Appellants.

CECIL H. CLEGG,
Attorney for Plaintiff and Appellee.

Service of the foregoing by receipt of a copy

thereof is hereby acknowledged this 14th day of

July, 1937.

CECIL H. CLEGG,
Attorney for Plaintiff.

[Endorsed] : Filed July 14, 1937. [182]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT
OF RECORD

To: John B. Hall, Clerk of the above entitled Court:

You will please prepare transcript of record in

the above entitled cause, to be filed in the office of

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, sitting in San Fran-

cisco, California, upon the appeal heretofore per-

fected to said Court, and include therein the follow-

ing papers and records, to wit:

1. Amended Complaint.

2. Second Amended Answer.

3. Amended Reply.

4. Demurrer to Amended Reply.

5. Journal Entry December 12, 1936 overrulins:

demurrer set forth in Vol. 20, page 481.

6. Verdict.

7. Judgment.

8. Bill of Exceptions.

9. Order Settling Bill of Exceptions.

10. Order directing Original Exhibits be sent toi

the United States Circuit Court of Appeals..

11. Petition for Allowance of Appeal.

12. Assignments of Error.

13. Order Allowing Appeal.

14. Citation (original).

15. Cost Bond on Appeal.

16. Supersedoifs Bond of Appeal.

17. Orders extending time to docket cause in the

United States Circuit Court of Appeals.

18. Stipulation as to Printing Record.

19. Praecipe for Record.
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This transcript is to be prepared as required by

the law and the (65) rules and orders of this Court

and of the Circuit Court of Appeals for the Ninth

Circuit, and is to be forw^arded to said Court at San

Francisco, California, so that it will be docketed

therein on or before the 14th day [183] of Xovem-

ber, 1937, pursuant to the orders of this Court.

Dated at Fairbanks, Alaska, on this the 21st day

of September, 1937.

JOHN L. McGinn
JULIEN A. HURLEY
CHAS. E. TAYLOR

Attorneys for Appellant

[Endorsed] : Filed Sep. 23, 1937. [184]

[Title of Court and Cause.]

CERTIFICATE OF CLERK OF THE DIS-

TRICT COURT TO TRANSCRIPT OF RECORD

I, John B. Hall, Clerk of the District Court for

the Territory of Alaska, Fourth Judicial Division,

do hereby certify that the foregoing, consisting of

184 pages and 3 original exhibits, constitutes a full,

true, and correct transcript of the record on appeal

in cause No. 3809, entitled: Walter Sakow, plain-

tiff, vs. J. E. Riley Investment Co., Harry P. Shep-

pard, and Harry Donnelley, defendants; and was

made pursuant to and in accordance wuth the Prae-

cipe of the defendants and appellants, filed in this

action, and by virtue of the said Appeal and Cita-

tion issued in said cause; and is the return thereof

in accordance therewith; and
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I do further certify that the Index thereof, con-

sisting of page "a", constitutes a correct index of

said Transcript of Record; and that the list of

attorne\^s, as sho\Yn on page ^'b", is a correct list of

the attorneys of record; also that the cost of pre-

paring said transcript and this certificate, amount-

ing to $33.45, has been paid to me by counsel for

the appellants in this action.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said Court this 25th day

of October, 1937.

[Seal] JOHN B. HALL,
Clerk,

District Court, Territory of Alaska,, 4th Div.

[Endorsed]: No. 8701. United States Circuit

Court of Appeals for the Ninth Circuit. J. E. Riley

Investment Company, a Corporation, Harry P.

Sheppard, and Harry Donnelley, Appellants, vs.

Walter Sakow, Appellee. Transcript of Record.

Upon Appeal from the District Court for the Ter-

ritory of Alaska, Fourth Division.

Filed November 6, 1937.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals:

for the Ninth Circuit.
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No. 8701

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. E. Riley Investment Company (a

corporation), Harry P. Sheppard and
Harry Donnelley,

vs.

Walter Sakow.

Appellants,

Appellee.

BRIEF FOR APPELLANTS.

This is an action in ejectment to determine title and

right of possession to an unpatented placer mining

claim brought under Chapter XCIX, C. L. A. 1933,

p. 753. Judgment was entered in the lower Court in

favor of the plaintiff.* Defendants appeal.

PLEADINGS.

Amended complaint.

Plaintiff in his amended complaint, in substance,

alleges

:

Par. I. The corporate existence of the J. E. Riley

Investment Company. (R. 2.)

*The parties to this appeal shall be referred to as they were designated
plaintiff and defendants in the lower Court.



Par. II. That plaintiff was the owner in fee, except

as to the United States, and entitled to the possession

of a placer mining claim known as the Grood Hope,

containing 20 acres, situated in the first tier of benches,

on the right limit of Otter Creek, a tributary of the

Iditarod River, in the Otter Mining District, Fourth

Division, Alaska. (R. 2.)

Par. III. That defendants on or about September

25, 1934, ousted and ejected plaintiff from said claim

and do now wrongfully withhold the same. (R. 3.)

Par. IV. That the mining claim is chiefly valuable

for its placer gold. That defendants, during Septem-

ber, October and November, 1934, unlawfully con-

ducted mining and dredging operations thereon and

removed gold and other minerals to the value of

$45,000.00 to plaintiff's damage in that amount. (R. 3.)

Par. V. That said acts of the defendants were done

maliciously and that plaintiff is entitled to punitive

damages. (R. 3.)

Par. VI. Allegations as to costs and disbursements.

(R. 4.)

Prayer: (1) That plaintiff be adjudged the owner

and entitled to the possession of the Good Hope min-

ing claim; (2) that plaintiff recover damages in the

sum of $45,000.00 and such punitive damages as the

Court might allow, and (3) his costs and disburse-

ments. (R. 4.)

Second amended answer to amended complaint.

Defendants in their second amended answer denied

the allegations of the amended complaint except as to



the corporate existence of the J. E. Riley Investment

Company. (R. 6.) As a further and affirmative defense

they alleged:

Par. 1. The corporate existence of the J. E. Riley

Investment Company. (R. 6.)

Par. 2. That ever since July 6, 1926, the defend-

ant, H. P. Sheppard, has been the owmer of the Blue

Bird and the North Star placer mining claims, each

containing 20 acres. That said claims are situated on

Otter Creek, in the Otter Recording District, Alaska,

and adjoin the northerly side line of the K. P. M. Asso-

ciation placer claim. (R. 6.)

Par. 3. That during the year 1930, defendant

Sheppard leased the Blue Bird and North Star claims

to the J. E. Riley Investment Company. That there-

upon said company took possession of said claims and

ever since have been in the actual possession of the

same as lessee engaged in the mining and dredging

thereof. (R. 7.)

Par. 4. That on October 27, 1930, the plaintiff en-

tered upon said Blue Bird and North Star claims and

attempted to locate a portion of each, as a mining

claim, and described such attempted location as the

Good Hope claim being the same claim as is set out

in paragraph 2 of the amended complaint. (R. 7.)

Par. 5. That at the time of the attempted location

by plaintiff of the Good Hope claim, the ground in-

cluded therein was not a part of the unappropriated

government land, open to location by plaintiff and

others, but was the property of Sheppard and in the

possession of the J. E. Riley Investment Company as



lessee. That plaintiff was then and there a trespasser

upon the Blue Bird and North Star claims and did not

acquire any right, title or interest in the said claims

or either of them by reason of his attempted location.

(R. 8.)

Prayer: That plaintiff take nothing, etc. (R. 8.)

Amended reply.

Plaintiff's amended reply to the second amended

answer denied all of the allegations of the affirmative

defense. (R. 10.)

For a first, further and affirmative defense plaintiff

alleged, in substance, as follows:

That the defendant Sheppard failed to make a valid

location of the pretended placer locations known as

the Blue Bird and North Star mining claims in that

:

(a) The boundaries of said pretended claims were

not distinctly marked upon the ground so that they

could be readily traced or identified. (R. 10.)

(b) That Sheppard failed to make a discovery of

gold within the boundaries of either of said pretended

locations prior to the time the certificates of location

were filed in the recorder's office. (R. 10.)

(c) No location certificate of either claim was

filed as required by law and that the pretended certifi-

cates of the Blue Bird and North Star locations did not

state the date of the discovery of gold nor the date of

the posting of the location notices on the claims. (R.

10.)

(d) Neither of said pretended locations were tied

to any natural object or permanent monument, nor



to any well known mining claim and that by reason

thereof and all of the matters and things hereinbefore

alleged said pretended locations made by Sheppard

on July 6, 1926, were void. (R. 11.)

For a second, further and affirmative defense plain-

tiff alleged, in substance, as follows:

Par. I. That the pretended locations of the Blue

Bird and North Star, by Sheppard on July 6, 1926,

were not made by him in good faith but were dummy
locations for the use and benefit of Angus McClellan;

and were made with the unlawful intent to defraud the

United States out of its mineral lands, under the guise

of a dummy location, made in the name of Sheppard

as locator, for the reason that McClellan was largely

indebted and had judgment creditors, whose judgments

were wholly unsatisfied on July 6, 1926. (R. 11.)

Par. II. That each of said pretended locations was

made by Angus McClellan under the guise and in

the name of Sheppard for the sole purpose and with

the unlawful intention of cheating and defrauding his

judgment creditors or some of them. (R. 12.)

Par. III. That Sheppard knowingly joined in said

''unlawful purposes, intentions and designs" and

''voluntarily conspired with and aided and abetted

said Angus McClellan by lending his name for use in

such unlawful enterprise and by falsely writing, pre-

paring, and signing the pretended location notices of

said Blue Bird and North Star locations with his own
name as locator" whereas in truth each of said loca-

tions were for the sole benefit of McClellan. (R. 12.)



Par. IV. That by reason of the foregoing matter

said pretended locations and each of them were

fraudulent and void at the time of entry and appro-

priation by plaintiff of the Good Hope claim.

JURISDICTION OF LOWER COURT.

The District Court of Alaska is a court of general

jurisdiction. (Sec. 1091, C. L. A. 1933, p. 273.)

JURISDICTION OF THIS COURT.

The judgment appealed from awards damages

against defendants for $22,500.00, exclusive of interest

and costs. This Court has jurisdiction upon appeal to

review judgments of the District Court of Alaska

where the value in controversy exclusive of interest

and costs, exceeds $1000.00. (28 U. S. C. A. Sec. 225, p.

294.)

SPECIFICATIONS OF ASSIGNED ERRORS.

Defendants will rely upon the following assign-

ments of error:

Assignments of Error Nos. 1 (R. 187) ; 9 (R. 200) ;

10 (R. 201) ; 11 (R. 202) ; 15 (R. 205) ; 16 (R. 205) ;

18 (R. 207) ; 19 (R. 207) ; 20 (R. 208) and 22 (R. 210).



STATEMENT.

Plaintiff claims title to the Good Hope placer min-

ing claim imder an attempted location dated October

27, 1930. Defendants claim title to the ground in-

cluded within the boundaries of the Good Hope claim

as a part of the North Star and Blue Bird placer loca-

tions made by the defendant Sheppard, on July 6,

1926, more than four years prior to plaintiff's at-

tempted location. As this is an action in ejectment

against defendants in possession and as plaintiff can

recover only on the strength of his own title and not

on the weakness of his adversaries, the first question

to be determined is: Did the location by plaintiff on

October 27, 1930, vest title and right of possession to

the Good Hope mining claim in him ? (Instruction 10,

R. 172.)

Rooney v. Bamette (CCA. Alaska), 200 Fed.

700, 705;

Arnold v. Ardmore Chamber of C, etc., 4 F.

(2d) 838.

Defendants' answer to the question is that it did not

and that plaintiff's location was void, because of a

failure to comply with the Federal Mining Laws and
the Alaska Statutes, supplemental thereto.

Summary of defendants' contentions.

Defendants contend that plaintiff's location was in-

valid for the following reasons

:

I. That plaintiff failed to record a certificate of

location describing the claim with reference to some
natural object, permanent monument, or well known
mining claim ''as will identify the claim".
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II. That at the time of plaintiff's location the

ground included therein was not open unappropriated

public domain of the United States but was within the

boundaries of the prior valid locations of the defend-

ant Sheppard, to-wit, the North Star and Blue Bird

mining claims.

III. That at the time of plaintiff's attempted loca-

tion the defendants were in the actual possession of

the ground in controversy. That plaintiff intruded and

trespassed upon defendants' possession and is now
seeking to make his wrongdoing successful by assert-

ing flaws in the titles of those against whom his wrong

has been committed.

These contentions are presented by the assignments

of error that charge the lovver Court with error (A) in

admitting in evidence plaintiff's so-called 'location

notice"
;
(B) in instructing the jury that they need not

consider plaintiff's failure to comply with the manda-

tory provision of the law requiring the recording of a

certificate of location; (C) in refusing to instruct the

jury to return a verdict in favor of defendants; and

(D) in giving and refusing to give certain instructions.

A decision of this Court favorable to defendants on

their first contention will be decisive of this case and

will obviate the necessity of this Court considering our

other contentions. We will not, therefore, at this time

make a more extended statement of facts but will do

so when presenting our other contentions.

In order to sustain defendants first contention, it is

only necessary for this Court to use against plaintiff the

same weapons that plaintiff has used against defend-



ants in his effort to defeat their titles. These weapons

of attack are set forth in paragraphs C and D, of plain-

tiff's first affirmative reply (R. 10, 11) and are in

substance that the certificates of location recorded by

defendants failed to meet the requirements of the

Alaska Statutes. Surely, plaintiff is not in a position

to complain if this Court applies to his location, to

test its validity, the same standards which plaintiff

would have the Court apply to defendants—in order

to defeat their titles.

ARGUMENT.

I.

PLAINTIFF FAILED TO RECORD A CERTIFICATE OF LOCA-
TION DESCRIBING HIS CLAIM WITH REFERENCE TO
SOME NATURAL OBJECT, PERMANENT MONUMENT, OR
WELL KNOWN MINING CLAIM "AS WILL IDENTIFY THE
CLAIM".

A. THE COITRT ERRED IN ADMITTING IN EVIDENCE
PLAINTIFF'S SO-CALLED LOCATION NOTICE.

Assignment of Error 1. (R. 187.)

''1. The Court erred, over the objections of the de-

fendants, in admitting in evidence a paper called a

location notice, the procedure had thereon being as

follows

:

''Mr. Clegg. We offer this in evidence, your Honor,

and ask that it be marked Plaintiff's Exhibit B.

Mr. Hurley. Would like to see it. (pause) We
would like to object to it, if the Court please, at this

time for the reason it is incompetent, irrelevant and
immaterial, and for the further reason that it does not
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set, does not contain the date of the posting of the

notice on the claim.

2. That it fails to describe the property with refer-

ence to a natural object, a permanent monument or a

well-known mining claim as required by the general

mining laws of the United States of America, or of the

laws of the Territory of Alaska in effect at the time

this notice was filed.

3. That it fails to state the number of feet in length

and the number of feet in width of the claim.

4. That it fails to describe the bomidaries thereof, so

far as applied to the mmiber of stakes or monuments.

5. That plaintiff failed to record his certificate of

location as required by law, this because in law an

invalid or insufficient notice is the same as no notice.

6. Having failed to record a notice of his location, his

location was deemed abandoned and the ground reverts

to and becomes a part of the public domain.

which said objections were overruled by the Court, to

which ruling the defendants duly excepted, and an

exception was allowed by the Court.

Said notice was thereupon admitted in evidence

and marked Plaintiff's Exhibit B, and was thereupon

read to the jury. Said Plaintiff's Exhibit B, being in

words and figures as follows, to-wit

:

'Ocotmher 27, 1930, Notice of Location. Notice is

hereby given that I the undersigned here by locate and

Claim 20. (Twenty) across of ground for placer mining

purposes described as follow., to with being
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^^from this Initial stake 1320 feet down stream to

post no. 2. thence 660 feet cross the creek to post

No. 3. thence 1320 feet up stream to post no. 4.

thence 660 feet back to this Ini-^itial Stake

''this Claim is situated on righ.. limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska to

be known Grood Hoppe Claim Walter Sakow
Locator by Walter Sakow (signed)

Vittniss Peter Miscovich (Signed)

Gold Discovered Oct 27. 1930" and on the back of

which is as follows: "No. 14009. Notice of Loca-

tion, Good Hope Claim, Located on the Right

Limit of Otter Creek, Walter Sakow.

Indexed—Filed for Record at Request of Walter

Sakow 12/22/1930 at 11-15A.M. Recorded at Page

290 of Volume 2 of Loc. in the Recorder's office

for Otter Precinct, 4th Div. of Alaska.

D. E. Browne, (Signed) Recorder."

B. THE COURT ERRED IN INSTRUCTING THE JURY THAT THEY
NEED NOT CONSIDER WHETHER OR NOT PLAINTIFF'S CER-

TIFICATE OF LOCATION COMPLIED WITH THE LAW.

Assignment of Error 22. (R. 210.)

''The Court erred in charging the jury as set forth

in paragraph (b) of Instruction No. 10, which reads

as follows:

"You are further instructed:

(b) That you need not consider whether or

not plaintiff's certificate of location complies with

the law as hereinbefore stated, for the reason that

the defendants are not claiming under any loca-

tion subsequent to that alleged by the plaintiff."
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To which instruction the defendants excepted

upon the grounds that said paragraph in said

Instruction is not a proper exposition of the law

and not warranted by the evidence and is preju-

dicial to the rights of the defendants, and an ex-

ception was allowed by the Court." (R. 210.)

C. THE COURT ERRED IN REFUSING TO DIRECT A VERDICT IN

FAVOR OF THE DEFENDANTS.

Assignment of Error 9. (R. 200.)

"The Court erred in refusing the motion of the de-

fendants made at the close of the case, to instruct the

jury to return a verdict in favor of the defendants, on

the following grounds and for the following reasons

:

"First. That the notice, or certificate of location

of the Good Hope Mining Claim, admitted in

evidence over the defendants' objection fails to

describe the property with reference to natural

objects, permanent monuments, or w^ell known
mining claims, as required by the general mining

laws of the United States or the laws of the Ter-

ritory of Alaska

;

Second. That it does not contain the date of

discovery or the date of the location of the claim

;

Third. That it fails to state the number of feet

in length or the width of the claim

;

Fourth. That it fails to describe the bomidaries

thereof so far as apply to the number of stakes

or monuments

;

Fifth: That plaintiff failed to record his certifi-

cate of location as provided by law, this because

in law an invalid or insufficient notice is the same

as no notice;

Sixth. That, having failed to record a notice, his

location is deemed abandoned and the premises

became a part of the public domain;
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Seventh. That the plaintiff has not proved that

the land embraced in the Good Hope Mining
Claim was unoccupied, unappropriated Govern-

ment land at the time of his location, or that the

same had been staked as a mining- claim pre-

viously and abandoned as located by a prior lo-

cator thereof.

Eighth. That the allegations of the Amended
Complaint in this case are not supported by the

evidence, and that the evidence would support but

one verdict, and that verdict is in favor of the

defendants to establish their rights to the

premises.

The Court. The motion will be overruled.

Mr. Taylor. Exception. Exception allowed."

(R. 200.)

General mining laws of the United States as supplemented by

the Alaska statutes.

Plaintiff and defendants both assert titles under

placer mining locations made pursuant to the mining

laws of the United States, as supplemented by the

Alaska Legislature in 1915.

The General Mining Laws of the United States

declare that all valuable mineral deposits in lands be-

longing to the United States shall be free and open

to exploration and purchase, by the citizens thereof

and those who have declared their intention to become

such, under regulations prescribed by law, and accord-

ing to the local customs or rules of miners in the sev-

eral mining districts, so far as the same are applicable

and not inconsistent with the laws of the United

States. (U. S. C. A. Title 30, Sec. 22, p. 40.)
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Under this law in order to make a valid location it

is essential: (1) That the land be vacant unappro-

priated public domain; (2) The locator must make a

discovery of gold or other mineral within the limits

of the location; (3) The location must be distinctly

marked on the ground so that its boundaries can be

readily traced
; (4) All records of mining claims, when

required by local rules or customs, shall contain the

name of the locator, the date of the location *^and such

a description of the claim or clairns located hy refer-

ence to some natural object or permanent mo7iument

as will identify the claim".

U. S. C. A. Title 30, Sec. 28, p. 151.

The provision that all records of mining claims shall

contain the name of the locator, the date of the loca-

tion and such a description of the claim located by

reference to some natural object or permanent monu-

ment as will identify the claim, does not require that

the location he recorded. It leaves the subject open

to legislation by the State or regulation by the miners.

Sturtevant v. Vogel (C. C. A. Alaska), 167 Fed.

448, 450.

Alaska statutes relating to certificates of location.

The validity of plaintiif's location is to be tested

not only by the general mining laws of the United

States but also by the law^s enacted by the Territorial

Legislature in 1915, supplementary thereto. (Chapter

10, Session Laws 1915, p. 11.) The provisions of the

law as to the contents of a certificate of location, the

recording thereof, and the penalty for failure to com-

ply therewith are, as follows

:
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Certificate of location.

"Section 2. Within ninety days after the dis-

covery and posting of the notice aforesaid, the

locator shall record with the Recorder of the

District wherein such claim is situated, a cer-

tificate of location. Such certificate shall contain

:

a. The name or number of the claim.

b. The name of the locator or locators.

c. The date of discovery and of posting of

the location notice.

d. The number of feet in length and width

of claim.

e. It shall set forth the description with ref-

erence to some natural object, permanent monu-
ment, or well kno\^Tl mining claim, together with

a description of the boundaries thereof so far

as applied to the numbering of stakes or monu-
ments.

A failure to record a certificate of location of

claim as herein provided shall operate as and he

deemed abandonment thereof, and the ground so

located shall he open to re-location; provided,

that if a full compliance with the preceding pro-

visions of this act shall have been made before any

location by another, such compliance shall operate

to prevent the abandoiunent or forfeiture of such

claim and save the rights of the original locator."

(Italics ours.)

Failure to comply with provisions of act voids the location.

''Section 9. That any placer mining claim lo-

cated or attempted to be located in violation of

any of the provisions of this Act, shall be null

and void and revert to the public domain and may
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be located by any qualified locator as if no such

prior attempt had been made."

Right of territorial legislature to enact supplemental laws.

The right of the Alaska Legislature to provide

rules for the marking of the boundaries of mining

claims and for a record of such locations and what

the record must contain has been upheld by this Court,

and it has been determined, that a failure to comply

therewith invalidates the location. In Sturtevant v.

Yogel, this Court said:

'^In Baker v. Butte City Water Co., 28 Mont.

222, 72 Pac. 617, the question was w^hether the

trial court had erred in excluding from the evi-

dence the location notice of the defendant's claim.

The Supreme Court affirmed the right of the

legislature to provide rules for the marking of

the boundaries of mining claims, and for the

record thereof, and to specify what the recorded

paper must contam, and held that since the notice

failed to comply with the statute, it was not ad-

missible in evidence. The decision in the case was

affirmed in Butte City Water Co. v. Baker, 196 U.

S. 19, 49 li. ed. 409, in which the court answered

the contention of the" plaintiff in error, that the

provisions of the Montana statute were too

stringent and conflicted with the liberal purpose

manifested by Congress in its legislation respect-

ing mining claims, by saying

:

'We do not think they are open to this ob-

jection. They certainly do not conflict with the

letter of any congressional statute ; on the con-

trary, are rather suggested by Section 2334. It

may well be that the state legislature, in its

desire to guard against false testimony in re-
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spect to a location, deemed it important that

full particulars in respect to the discovery shaft

and corner post should be at the very beginning

placed of record'." (Italics ours.)

Sturtevant v. Vogel, 167 Fed. 448, 451;

Cloninger v. Finlaison, 230 Fed. 98

;

Vedin v. McConnell, 22 F. (2d) 753.

A.

PLAINTirF'S RECORDED NOTICE FAILS TO REFER TO A
NATURAL OBJECT OR PERMANENT MONUMENT.

Assignment of Error 1. (Ante p. 9.)

Plaintiff's notice of location describes his claim as

follows

:

''from this Initial stake 1320 feet down stream

to post No. 2, thence 660 feet across the creek

to post No. 3 thence 1320 feet up stream to post

No. 4, thence 660 feet back to this Initial Stake.

this Claim is situated on right-limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska."

(R. 39, 40.)

It is obvious from a reading of this notice that it

fails to describe the Good Hope Claim with reference

to some natural object, permanent monmnent, or well

known mining claim. The Alaska Statutes provided

for two notices—one to be posted on the initial stake

which is designated ''Location Notice" and the other

a "Certificate of Location" which must be recorded

ninety days after the discovery of gold and the post-

ing of the "location notice". (Sees. 1 and 2, Ch. 10,

Laws of Alaska, 1915, p. 12.)
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This Court, in Vedin v. McConnell, 22 F. (2d) 753,

756, on appeal from Alaska, pointed out the different

treatment which the Courts accorded to "location no-

tices" and to ''certificates of location", saying:

''For reasons which have often been explained,

the courts treat with great indulgence inac-

curacies and uncertainties in initial notices and

markings prescribed for mining locations. But
the same considerations do not apply to the re-

corded certificate of location, w^here, as here, a

liberal length of time is given to make such rec-

ord; and to uphold defendant's certificate, in the

light of all the facts, would he to set at naught the

substantial requirements of the law." (Italics

ours.)

It will be noted that the Alaska Legislature defi-

nitely made "a well known mining claim" a per-

manent monument. This was a statutory enactment

in recognition of many judicial decisions. The Alaska

Statute in addition to the Federal requirement that

the record shall identify the claim with reference to

some natural object or permanent monument also re-

quired a description of the boundaries according to

the numbering of the stakes or monuments. It is

clear that this provision required that the natural

object or i^ermanent monument must be distinct

from and independent of the claim's own. stakes or

posts. This is also a statutory recognition of the

decisions of the Court wherein it is stated that the

object of the law is to furnish a record "as will iden-

tify the claim" so that persons looking for mineral

deposits may with the aid of the notice find the natural
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objects, or permanent monument and from it and

the description of the stakes or posts, in the notice,

trace the boundaries of the claim.

Seidler v, Lafave (N. M.), 20 Pac. 789, 791;

Brotvn v. Levan (Idaho), 45 Pac. 661, 664;

2 Lindley on Mines (14 Ed.), Sec. 379.

The test as to the sufficiency of the record notice

was stated by this Court in Smith v. Cascaden

(Alaska), 148 Fed. 792, 794, as follows:

'*The question then, is whether, in view of the

customary mode of describing mining claims in

the Fairbanks district in Alaska, a person with

the information which this recorded notice gives

could find the location of this particular claim on
the ground with reasonable certainty by going

to the natural and permanent objects referred to

in the notice. If he could, the notice is sufficient.

North Noonday Mining Co. v. Orient Mining Co.

(C. C), 1 Fed. 522."

In Broivn v. Levan, supra, the Supreme Court of

Idaho, said

:

^^We think it is the duty of the court to give

mining notices and records a liberal construction,

to the end of upholding a location made in good

faith. But where the description and reference

to a natural object or permanent monument is

of such a character that a mining engineer could

not find the claim from the location notice, as is

evident in this case, and where it is such that the

claim may he floated almost anywhere to suit the

ground or cover the ore that may have been since

discovered, it is clearly such a notice as cannot

furnish a foundation for a valid location."

(Italics ours.)
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See, also,

Gleeson v. Mining Co., 13 Nev. 465.

Ordinarily the question whether the recorded notice

sufficiently describes the claim with reference to a

natural object or permanent monument is a mixed

question of law and fact. The definition and meaning

of the words used in the statute are matters of law,

and as to whether the object described comes within

the definition is a matter of fact for the jury. {O'Don-

nell V. Glenn, 8 Mont. 248, 10 Pac. 302, 304.) In the

instant case however, the sufficiency of the notice w^as

a question of law, only, because it failed to refer to

any object or monument or well kno\\Ti mining claim

and so there was no question of fact to be submitted

to the jury.

The only reference in plaintiff's notice to any object

is that it is ''situated on the right limit of Otter

Creek". This is not a reference, without other de-

scription, to a natural object. (Cloninger v. Finlaison,

supra.) Furthermore plaintiff testified "that Otter

Creek is long. I don't know how long, eight or nine

miles anyway". (R. 51.) The claim attempted to be

described could be situated at any place on the right

limit of Otter Creek from its mouth to its source and

the claim could be "floated" almost any where to suit

the ground or cover the pay streak.

Alaska cases as to sufficiency of recorded notice.

The question as to what is a sufficient reference in

recorded notices to a natural object or permanent

monument has been before this Court in the following

cases from Alaska:
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Smith V. Cascaden, 148 Fed. 792

;

Vogel V. Warsing, 146 Fed. 949

;

Cloninger v. Finlaison, 230 Fed. 89

;

Vedin v. McConnell, 22 F. (2d) 753.

In Smith v. Cascaden, supra, this Court in consider-

ing the requirement of the Federal Statute that the

description must refer to some natural object or per-

manent monument, said:

"The object of this statute, as stated by the

Supreme Court in Hammer v. Garfield Mining

Co., 130 U.S. 291, 9 Sup. Ct. 548, 32 L. Ed. 964, is

'to secure a definite description—one so plain

that the claim can be readily ascertained. A
reference to some natural object or permanent

monument is named for that purpose'."

See also dissenting opinion of Judge Ross, page

795.

Vogel V. Warsing^ supra, was an appeal from an

order denying an injunction pendente lite. The suffi-

ciency of the notice of location was involved. Said

this Court on page 951

:

"The location notice is headed 'Bristow Gulch

Cape Nome Mining District'. It describes the

claim by metes and bounds and a reference to

stakes set in the groimd, and adds that the claim

'lies about one mile from Anvil Mountain in a

southeasterly direction'. The defect of this notice

is said to be that it points out no particular por-

tion of Anvil Mountain as a beginning point.

Such a defect, however, in the light of the infor-

mation contained in the affidavits, is not neces-

sarily fatal. We are not advised of the shape or

dimensions of the mountain; but, in the absence
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of evidence to the contrary, we must assume that

it was a recognized landmark. What are natural

objects or permanent monuments are often ques-

tions of fact." (Citing many cases.)

Smith V. Cascade}}, supra, and Vogel v. Warswg,

supra, were decided under the Federal Statute long

before the Alaska Legislature was created. The first

Alaska Legislature in 1913, enacted Chapter 74, Ses-

sion Laws of 1913, page 283, to supplement the Gen-

eral Mining Laws of the United States. This act was

repealed by the next Legislature, in 1915 (Ch. 10,

Laws 1915, p. 11), and another act similar thereto

substituted.

This Court had occasion in Cloninger v. Finlaison,

supra, to pass upon the requirements of the 1913 Act

as to certificates of location. In that case ''the plain-

tiff's certificate declared that the name of the claim

is: 'No. 1 Bear Creek placer mining claim', that it is

situated in the White River mining district, Terri-

tory of Alaska, and that ' Bear Creek is a tributary of

Big Eldorado' ".

The plaintiff in that case invoked the i-ule that

prospectors' notices are construed with extreme liber-

ality by the Courts and this Court, while recognizing

the rule, held the location invalid. Said this Court,

on page 100, in reference thereto:

"This court extended that rule as far as is per-

missible in Vogel v. Warsing, 146 Fed. 949. But
in that case the claim was described as about a

mile from Anvil Mountain, in a southeasterly

direction, and the location notice was headed
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'Bristol Gulch, Cape Nome Mining District'. We
held that this reference to the two permanent ob-

jects was sufficient. But in the case at bar the

description refers to no natural object, or perma-
nent monument, or well known mining claim.

The name 'Claim No. 1, Bear Creek Placer Min-

ing Claim' does not necessarily mean that the

claim is located on Bear Creek, and if the claim

had' been described as located on that creek, the

notice would still be insufficient to comply with

the statute, for a creek or river, without other

description, will not answer for the natural object

required by statute, so as to give the claim definite

location, and meet the requirements of Section

2324, Revised Statute (Comp. St. 1913, Sec.

4620), which provides that the monument or nat-

ural object must be such 'as will identify the

claim'." (Italics ours.

This Court in Vedin v. McConnell, supra, held a

location void because of a failure of the certificate of

location to contain the requirements of the 1915 Ter-

ritorial Act—the act under consideration. We have

already quoted from this decision on page 18, ante.

In addition thereto this Court said

:

"Without deciding that each of the defects would,

in itself, be fatal, it is to be noted that the cer-

tificate fails to disclose the width of the claim, to

give a description by reference to numbered
stakes or monuments (Purdum v. Laddin, 23

Mont., 387, 59 Pac, 153), to state the date of the

discovery or posting of location notice, or to tie

the claim to any permanent monument or natural

object, except by the vague and wholly inadequate

reference to 'Cleary Creek' and 'Latanika'."

(Italics ours.)
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Right limit of Otter Creek not a reference to a natural object.

The reference in plaintiff's notice that "this claim

is situated on the right-limit of Otter Creek" is not a

reference, without other description, to a natural ob-

ject. (Clonmger v. Finlaison, supra.) Besides the

words ''right limit" create confusion and add to the

uncertainty of the notice. The notice shows that the

end lines cross a creek. What creek—is not stated.

It cannot be Otter Creek because the notice states that

the claim is situated on the right limit of Otter Creek

and the words "right limit" in Alaska have a well

known meaning which accord with the general mean-

ing of those words when applied to a creek or river

and that is "the right side of a creek facing down

stream". (Webster's Dictionary, under "right".)

The words "right limit of Otter Creek" therefore,

places the claim on the right side of the creek looking

down stream, and this is contrary to the body of the

notice which shows that it is crossed by a creek. In

Alaska the words "right limit and left limit" are used

to describe "bench claims or side claims" to distin-

guish them from the "creek claims" which they

adjoin. The description of plaintiff's claim in his

complaint is that it is "situate on the first tier of

benches on the right limit of Otter Creek". (R. 2.)

The term first tier being used to designate the bench

claims as distinguished from the creek claims, which

immediately adjoin the creek claims. The benches

adjoining the "first tier benches" are known as the

second tier benches, etc. The words "right limit"

merely add confusion to the notice.
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Recorded notice fails to give number of feet in length and

width of claim.

The recorded notice attempts to describe a claim

1320 feet in length by 660 feet in width. Plaintiff 's

testimony and the map introduced by him show that

his north line was 1419 feet (R. 50) ; the south line

1334 feet (R. 50) ; that the west line was 452.6 feet

(R. 50) ; and that the east line was 496 feet. (R. 50.)

There is a wide departure between the stakes as

placed on the gromid and the calls in the notice.

They do not even approximately agree and are mis-

leading. Besides the notice does not show at what

upstream corner the initial stake is located; and, the

other stakes with reference to the initial stake and

one another are described as down stream or across

the creek therefrom and their direction with refer-

ence to the compass is not given. We submit that the

notice fails to comply with the statutory requirement

that the certificate set forth the length and width of

the claim in feet.

Leveridge v. Hennessy, 135 Pac. 906, 908.

Plaintiff's stakes or posts not permanent monuments.

The stakes or posts referred to in the location notice

are improperly described as such. The Alaska statutes

require that siihstantial stakes or posts, not less than

three feet high above the ground and three inches in

diameter, hewed on four sides, be placed at each corner

or angle of the claim. (Ch. 10, Laws of Alaska, 1915,

p. 11, Sec. 2.) This contemplates that the stakes or

posts must be driven or sunk into the ground and

that they derive their support and permanency from
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the ground itself, and not that they be set upon the

ground and "braced with small sticks" to keep them

standing.

United States v. Sherman (C. C. A. 8), 288 Fed.

497, 500.

In the instant case the plaintiif failed to drive or

sink any stakes or posts into the ground. At the time

he staked, the ground was frozen and plaintiff did not

take time to thaw it so as to be able to drive the stakes

or posts therein. What he did was to fasten his so-

called stakes or posts to a small tree or stump with

wire, or brace them with small sticks to keep them

standing. His testimony on this subject being as

follows: ''I can't tell how far down in the ground

I put it (initial stake). The ground was froze there,

and just dug a hole there and put it down as far as

I can put it. I dug the hole with the axe. I tied

braces on it. Put braces on the side, two or three

small sticks to hold it standing." (R. 33.)

Post No. 2 was tied to a small tree or stump with

wire. (R. 34.) At post No. 3, "It was frozen ground

so I put braces on it and braced it up. There were

braces on three sides tied up with wire; couldn't

drive it into frozen ground very good.'' (R. 35.)

Post No. 4, plaintiff "put it in the ground just the

same way, break it up a little with the axe, but

couldn't drive it very deep, but braced it up like

before, put three braces; tied them up with wire,

braces on it." (R. 35.)

How long these "stakes" remained standing the

record fails to disclose but when Gotten, at the in-
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stance of plaintiff, surveyed the claim in November,

1934, he only "found two posts that were up". (R. 23.)

The "so-called stakes or posts" of plaintiff fail to

meet the i)rovisions of the statute, requiring the cor-

ners to be marked with suhstantial stakes or posts

and in no sense of the words can they be considered

*'permanent monuments".

We submit that plaintiff's location is invalid be-

cause of his failure to record a certificate of location,

meeting the requirements of the statutes; and, that

the Court erred in admitting in evidence plaintiff's

so-called "location notice".

B.

THE COURT ERRED IN INSTRUCTING THE JURY THAT THEY
NEED NOT CONSIDER WHETHER OR NOT PLAINTIFF'S CER-

TIFICATE OF LOCATION COMPLIED WITH THE LAW.

Assignment of Error 22. (Ante p. 11.)

Section 9, Ch. 10, Laws of Alaska, 1915, provided

:

"That any placer mining claim located or at-

tempted to be located in violation of any of the

provisions of this Act, shall be null and void and
revert to the public domain and may be located by
any qualified locator as if no such prior attempt

had been made."

Section 2 of the same Act provides that

:

"A failure to record a certificate of location of

claim as herein pro^dded shall operate as and be

deemed abandonment thereof, and the ground so

located shall be open to relocation ; * * *."

It is plain from the foregoing that the failure of

the locator to comply with ^tny of the provisions re-
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lating to the location of placer mining claims makes

the location or attempted location null and void. The

Court in his charge to the jury so instructed them.

(Instruction 2, R. 165-1(38.) The trial Court, how-

ever, nothwithstanding Instruction No. 2—to the effect

that a substantial compliance with the provisions of

the Act was necessary for a valid location—^thereafter

instructed the jury as follov;s (Instruction 10, R.

172):

''(b) That you need not consider whether or

not plaintiff's certificate of location complies with

the law as hereinbefore stated, for the reason

that the defendants are not claiming under any
location subsequent to that alleged bv the plain-

tiff."

The effect of this instruction was to limit the re-

quirements of Sections 1 and 2, to original and prior

locators. It in effect told the jury that the defendant,

Sheppard, a prior locator, was required to perform all

of the provisions of the Statutes—and was required to

record a certificate of location complying with the

law—'but that the plaintiff, a subsequent locator, was

not required to do so. In so doing the lower Court

erred.

The provisions of the Statutes apply to all locators,

original or subsequent, and unless there is a com-

pliance therewith as to (1) a discovery of mineral;

(2) marking of the boundaries; and (3) recording the

certificates of location within the prescribed time the

location is "null and void". These provisions are

mandatory. (Ante pp. 22, 23.)

Cloninger v. Finlaison, supra;

Vedin v. McConnell, supra.
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This Court in Vedm v. McConnell, supra, cited with

approval the Supreme Court of Montana, in Ptirdum

V. Laddin, 59 Pac. 154. In that case the Court said

:

^'This statute is mandatory, and substantial com-

pliance with its pro^dsions is necessary to perfect

a valid location. 'A location is not made by tak-

ing possession alone, but by working on the

ground, recording, and doing whatever else is re-

quired for that purpose by the Acts of Congress

and the local laws and regulations.' Belk v.

Meagher, 104 U. S. 285, 26 L. ed. 735 ; Mining Co.

V. Hammer, 6 Mont. 53, 8 Pac. 153."

Butte City Water Co. v. Baker, 196 U. S. 19

(ante this brief, p. 16) ;

Baker v. BxUte City Water Co. (Mont.), 72

Pac. 617, 618;

Lockhurt v. Willis (N. M.), 54 Pac. 336, 341.

While a locator, who has discovered mineral and

marked the boundaries of his location, has acquired

a right that the statute protects for a limited time, so

as to enable him to prepare and record the proper

certificate of location, yet if he allows the time to

expire without recording a certificate, his rights are

lost, and his attempted location is null and void. This

is the plain language of the Statute. The Alaska

Legislature to emphasize the necessity of recording a

proper certificate of location not only declared by

Section 9, that failure to do so voided the location but

also in Section 2, it declared that such failure ''shall

operate as and be deemed abandonment thereof".

The proviso in Section 2, as follows

:

"Provided, that if a full compliance with the

preceding provisions of this Act shall have been
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made before any location by another svieli com-

pliance shall operate to jDrevent the abandonment

or forfeiture of such claim and save the rights of

the original locator."

does not suspend the "null and void" provision of

Section 9, or the "abandonment" declared by Section

2; nor does this proviso limit the provisions of Sec-

tions 1 and 2, to original locators. It is a statutory

recognition of the well known rule, established by the

decisions, that a subsequent locator cannot object that

all the steps necessary to a valid location of a mining

claim were not performed at the time of its location,

provided they were afterwards performed before

other rights attached.

Sharkey v. Candiam, 85 Pac. 219, 222, 49 Or.

112;

McGinnis v. Egbert, 8 Colo. 41, 5 Pac. 652;

Jupiter Min. Co. v. Bodie etc., 11 Fed. 666.

This rule recognized by the proviso has no applica-

tion here. The plaintiff has never performed all of

the acts requisite to a valid location and his failure to

record a certificate of location, complying with the

Statutes, cannot be excused simply because he is a sub-

sequent locator. Furthermore, this is a controversy

between conflicting locations and plaintiff, a subse-

quent locator, has brought this action against defend-

ants, who are in the actual possession of the ground,

claiming title mider prior locations. Plaintiff must

recover on the strength of his own title and not on the

weakness of defendants. The instruction given by the

lower Court reverses this rule and would permit plain-

tiffs in ejectment to recover upon the weakness of
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defendants' title rather than upon the strength of

their own. This was clearly error.

C.

THE COURT ERRED IN REFUSING TO DIRECT A VERDICT IN

FAVOR OF DEFENDANTS. (R. 157.)

Assignment of Error 9. (Ante p. 12.)

Defendants at the close of the evidence moved the

Court to instruct the jury to return a verdict in their

favor upon the grounds, among others, (1) that

plaintiff's notice or certificate of location failed to

describe the property with reference to natui'al

objects, permanent monuments, or w^ell known mining

claims, as required by the General Mining Laws of

the United States and the laws of the Territory of

Alaska (R. 158) ; (2) that it failed to state the num-

ber of feet in length or width of the claim (R. 158) ;

(3) that plaintiff failed to record his certificate of

location as provided by law—this because in law an

invalid or insufficient notice is the same as no notice

(R. 158) ; and (4) having failed to record a notice,

his location is deemed abandoned, and the premises

became a part of the public domain. (R. 158.)

We hereby adopt the argiunent and citations here-

tofore made and cited by us in support of Assign-

ments of Error 1 and 22 (Ante pp. 17, 27) in support

of this Assignment of Error No. 9. And, in addition,

point out that the Alaska Statute has made the re-

cording of a certificate of location an essential act of

locatiofi; and, tJiut this Court has held that failure

af a locator to record such a notice invalidates his

location. Without a valid location neither title nor
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right of possession vested in the plaintiff and he

therefore failed to establish, by the evidence, a case

sufficient to be submitted to the jury.

Cloninger v. Fhmlison, supra;

Vediyi v. McConnell, supra.

II.

THAT AT THE TIME OF PLAINTIFF'S LOCATION THE GROUND
INCLUDED THEREIN WAS NOT VACANT UNAPPROPRI-
ATED PUBLIC DOMAIN OF THE UNITED STATES BUT WAS
WITHIN THE BOUNDARIES OF DEFENDANTS' PRIOR
LOCATIONS.

Assignment of Error 9. (R. 200.) (Ante p. 12.)

''The court erred in refusing the motion of de-

fendants made at the close of the case, to instruct

the jury to return a verdict in favor of the de-

fendants, on the following grounds and for the

following reasons * * *

Seventh: That the plaintiff has not proved

that the land embraced in the Good Hope Min-
ing Claim was imoccupied, unappropriated

Government land at the time of his location,

or that the same had been staked as a mining

claim previously and abandoned as located by

a prior locator thereof.

Eighth : That the allegations of the Amended
Complaint in this case is not supported by the

evidence, and that the evidence would support

but one verdict, and that verdict is in favor of

the defendants to establish their rights to the

premises."

Plaintiff's first affirmative defense to defendants'

second amended answer gives "color" to defendants'
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locations and establishes a prima facie right in de-

fendants to the land in controversy. Defendants, in

their affirmative defense, alleged that they were the

owners and in possession of the North Star and Blue

Bird Claims, under locations made by Sheppard on

July 6, 1926. (R. 6-9.) Plaintiff denied this generally

and set up two affirmative defenses.

The first affimiative defense admitted that Shep-

pard made a location but alleged that: '^Sheppard

failed to make a valid location of the pretended placer

locations" known as the Blue Bird and North Star,

for the reasons, that:

(a) The boundaries were not distinctly

marked on the ground so that they could be

readily traced (R. 10)

;

(b) No discovery of gold was made within

the boundaries of either claim prior to the time

of the recording of the certificates of location

(R. 10);

(c) No location certificates were filed as re-

quired by law and the pretended certificates re-

corded did not contain a statement as to the

date of discovery of gold, nor the date of posting

the location notice (R. 10) ; and,

(d) That neither of the pretended locations

were tied to any natural object or permanent

monument or well known mining claim (R. 11) ;

and,

(e) That hy reason of all of the foregoing

the pretended location of the Blue Bird and

North Star placer mining claims made hy Shep-

pard on July 6, 1926, were void. (R. 11.)
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This is a clear and unequivocal admission that

Sheppard attempted to locate the Blue Bird and the

North Star on July 6, 1926, and gives "color" to de-

fendants' titles and shows an apparent right to the

property in controversy, which, coupled with actual

possession, is prima facie evidence of title in defend-

ants.

Winans v. Cristy, 4 Cal. 70, 79.

PLAINTIFF'S SECOND AFFIRMATIVE DEFENSE TO DEFENDANTS'
SECOND AMENDED ANSWER.

The second affirmative defense of plaintiff to de-

fendants' title goes much further than his first de-

fense. While the first defense gave color to defend-

ants' title, the second defense admits the locations* of

the claims and seeks to defeat them upon the grounds

(1) that they are dummy locations and (2) that they

were made in fraud of the creditors of one Angus

McClellan. (R. 11-13.)

The second amended reply alleges in substance that

the locations of the Blue ]3ird and North Star claims

by Sheppard on July 6, 1926, were not made by him

(a) in good faith as a bona fide locator, but were

dummy locations, for the use and benefit of Angus

McClellan, and were made for the purpose of defraud-

ing the United States of its mineral land under the

guise of a "dummy" location; (b) that it was made

in the name of Sheppard for the benefit of McClellan

to defraud certain creditors of the latter; and (c)

that Sheppard conspired with McClellan to these ends

"A 'location' is the act of taking or appropriating a parcel of mineral
land. It included the posting of notices, the record thereof when required,

and marking the boundaries so that thev can be readily traced." (Rick-

etts' Am. Min. Law, 1931, p. 21.)
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and that by reason thereof the Blue Bird and North

Star mining locations were fraudulent and void at

the time of the entry and appropriation by plaintiff

of the Good Hope Claim. (R. 11-13.)

These allegations even if true would not invalidate

the locations and do not constitute a defense.

The North Star and Blue Bird claims are not

"dummy" locations. They each contain not to exceed

tw^enty acres (R. 72, 73)—the maximum area allowed

by law to an individual locator in a single location.

(U. S. C. A. Title 30, Sec. 35, p. 292; Sec. 36, p. 303.)

There is no such thing as a "dummy locator" or a

"dummy location" in a twenty-acre placer location.

A dummy location is one in Avhich the names of dum-

mies are used in order to appropriate by a single

location a greater area of mining land than is allowed

by law to any one person, in a single location; and,

the names of the '

' dummi es
'

' are used with the under-

standing that the "diunmies" will transfer their in-

terest to those for whose benefit their names are being

used, thereby giving to others a greater area in a

single location than is perrmtted hy latv.

2 Lindley on Mives (14th Ed., Sec. 450).

Upon the completion of the acts of location the

legal title to the mining claims—tantamount to an

estate in fee, as to all persons save the United States

—vested in Sheppard. (2 Lindley on Mines (14th

Ed., Sec. 535).) A mining claim perfected under the

law is propei-ty in the highest sense of that terra.

(Belk V. Meagher, 104 U. S. 279.) A title of this

character cannot be divested by the mere assertion of
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a subsequent locator, that the prior locator is holding

the property ifor the benefit of another, in order to

defeat the latter 's creditors. If this is so the creditors

have their remedy. A subsequent locator is not hurt

thereby and is not in a position to complain. He is

a stranger to the transaction. If a location in the

name of one for the benefit of another operates to

defraud the creditors of the beneficiary, only the cred-

itors can complain. (27 C. J. 470, Sec. 110.)

The general denials of the answer must be read in

the light of the affirmative defenses and, if inconsistent

therewith, must yield to them. The affirmative alle-

gations that the locations made by Sheppard were not

made in good faith are inconsistent with the denials

of the answer and so the latter controls. The allega-

tions that the locations were invalid for reasons which

do not relate to the physical acts of location admit that

the physical acts of location have been performed,

viz.: (a) that a discovery has been made: (b) the

boundaries marked, and (c) a certificate of location

recorded.

Johnson v. Sheridan (Or.), 93 Pac. 470, 473;

Veasey i\ Humphreys (Or.), 41 Pac. 8.

We submit that plaintiff's pleadings show a prior

appropriation of the ground by Sheppard and placed

the burden of proof upon plaintiff to establish by a

pre])onderance of the evidence that the ground in-

cluded therein was vacant, unappropriated public do-

main of the United States. Plaintiff not only failed

to introduce any evidence on this subject but the

defendants' testimony conclusively established the
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prior valid locations of the North Star and the Blue

Bird b}' Sheppard on July 6, 1926.

PROOF OF DEFENDANTS' TITLES.

As the judgment in this case is, in our opinion,

an egregious miscarriage of justice, we are setting

forth a summary of the defendants' testimony, which

completely refutes i)laintiff 's allegations that the Shep-

pard locations were invalid. Before doing so, how-

ever, we will set out the provisions of Section 1,

Chapter 10, Laws of Alaska, 1915, which relate to the

requirements as to marking the bomidaries of the

claim upon the ground. The sufficiency of the mark-

ings is to be tested by this section.

'*2nd. He (locator) shall distinctly mark the

location on the ground so that its boundaries can be

readily traced, by placing at each corner or angle

thereof, substantial stakes, or posts, not less than

three feet high above the ground and three inches

in diameter, hued on four sides; * * * and the

stakes, posts or monuments so used must be

marked with the name or number of the claim

and the designation, by number, of the corner

or angle. The initial stake or monument, shall

be one of the corner stakes, posts or monuments
of the claim located.

"If the claim is located on ground that is cov-

ered wholly or in part with brush or trees, such

brush or trees shall be cut or blazed along the

lines of such claim, so as to be readily traced.

If located in an open country, the boundary lines

shall be located by placing line stakes or line

monuments so as to be readily traced from corner

to corner of said claim."
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KPM ASSOCIATION.

Before summarizing defendants' testimony intro-

duced to establish their titles and right of possession

to the North Star and Blue Bird claims, we desire to

point out that the location certificates of these claims

tie them to the KPM Association^ which was located

on April 6, 1909. (R. 125, 126.) That the KPM is

an "eight-claim placer association", containing 160

acres, and is a ^Uvell known mining claim". That its

north line was a straight line eight or ten feet wide,

well brushed and cut out. (Testimony of Sheppard,

R. QQ] Donnelly, R. 62; Browne, R. 134; Patterson,

R. 125; Warren, R. 133; Miscovich, R. 99; Dundas,

R. 139; Alex Mathison, R. 140; Hugh Mathison, R.

141, 142; R. 104, 131, 135.)

Marking" the boundaries of the North Star and Blue Bird.

On July 6, 1926, Sheppard, assisted by Angus Mc-

Clellan, staked the North Star and Blue Bird claims.

(R. 66.) That they fully complied with the Federal

and Alaska Statutes is shown by the following sum-

mary of defendants' evidence.

MARKING THE BOUNDARIES OF THE NORTH STAR.

Initial stake North Star.

The first stake of the North Star established by

Sheppard was at the southeast corner. It was on

the KPM line. It was called the "Initial stake" or

''Stake No. 1". (R. 67.) This stake was about 3 or

4 inches through, squared on both sides, and w^as

about 4 feet long and from 3 to 3% feet above the

ground after it w^as driven in. (R. 67.) The location
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notice fastened to a piece of an egg case was posted

on it. (R. 67, 70.) This stake was placed solidly in the

ground and was marked ^'Initial Stake of the North

Star" and signed by Sheppard. (R. 67.)

Stake No. 2, North Star.

Stake No, 2 of the North Star was established at

a point approximate!}^ 1320 feet westerly from the

initial stake. It was similar to the initial stake. (R.

68.) It was marked ''Stake No. 2, North Star Min-

ing Claim" and Sheppard 's name was signed to it.

It was squared on both sides and was from 3 to 3%
inches thick, and from 3 to 3% feet above the groimd.

The line between the initial stake and stake No. 2

was well defined, brushed out, and you could see from

one stake to the other. (R. 68.)

Stake No. 3, North Star.

Stake No. 3 of the North Star was placed along-

side of Stake No. 4 of the Blue Bird. It was marked

stake No. 3 of the North Star Mining Claim. (R. 70.)

Sheppard signed his name to it. The line between

stakes Nos. 3 and 4 were brushed out and you could

see from one stake to the other. (R. 70.)

Stake No. 4 of the North Star.

After establishing his initial stake, Sheppard es-

tablished stake No. 4 of the North Star at a point

approximately 660 feet in a northerly direction from

the initial stake. The line between the initial stake

and stake No. 4 was brushed out and you could see

from one stake to the other. This stake was from
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3 to 3I/2 inches thick and squared on four sides and

was about 3 to 3I/2 feet above the ground after it was

driven in. Sheppard marked it ''No. 4, North Star

Mining Claim". (R. 67.)

MAEKING THE BOUNDABIES OF THE BLUE BIRD.

Initial stake Blue Bird.

After Sheppard had established stake No. 2 of the

North Star, he established the initial stake of the Blue

Bird. It was a stake squared on four sides, from 3 to

3% inches thick and 3 to 3% feet above the ground

when driven in. He marked it ''Initial Stake of the

Blue Bird Mining Claim" and signed his name to it.

The location notice tacked to a piece of an egg case

was posted on this stake. The initial stake of the Blue

Bird was alongside of stake No. 2 of the North Star.

(R. 68.)

Stake No. 2, Blue Bird.

The next stake established on the Blue Bird was

stake No. 2. (R. 69.) That was approximately 1320

feet in a westerly direction from the initial stake along

the line of the KPM. (R. 69.) It was about 31/2 feet

high and about 3 to 3% inches square on all 4 sides.

It was driven into the ground. The initial stake could

be seen from stake No. 2 of the Blue Bird. (R. 69.)

It was munbered and Sheppard signed his name to it.

(R. 69.)

Stake No. 3, Blue Bird.

The next stake put in was stake No. 3 of the Blue

Bird. It was a stake 3 to 3% inches squared and
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about 3 feet or more above the ground. It was driven

into the ground the same as the others. The line be-

tween stake No. 3 and stake No. 2, was well brushed

out and you could see from one stake to the other. No.

3 was approximately 660 feet from stake No. 2 in a

northerly direction. It was marked ''Stake No. 3 of

the Blue Bird Mining Claim" and Sheppard signed

his name to it. (R. 69.)

Stake No. 4, Blue Bird.

After Sheppard had placed the No. 3 stake of the

Blue Bird he went about 1320 feet from there and

established stake No. 4 of the Blue Bird. This was 3

to 3^ feet high. It was squared on 4 sides and marked

"Stake No. 4 of the Blue Bird Mining Claim" and

Sheppard 's name was signed to it. It was driven into

the ground the same as the others. The line of the

Blue Bird claim from stake No. 3 to stake No. 4 was

brushed out and you could see from one stake to the

other. (R. 70.)

POSTING LOCATION NOTICES.

Section 1, Ch. 10, Laws of Alaska, 1915, page 11,

required that:

''1st. He (locator) shall post, or write upon
the initial post, stake, or monument on the claim,

a notice of location containing: a. The name or

number of the claim, b. The name of the locator

or locators, c. The date of discovery and of post-

ing notice on the claim, d. The number of feet in

length and width of the claim."

The location notice which was posted on the initial

stake of the North Star (R. 67) and the location notice
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which was posted on the initial stake of the Blue Bird

(R. 68) were the same as the certificates of location

which were recorded. (R. 72.) A copy of these notices

are the same as the notices set out on pages 43, 44

of this brief.

DISCOVERY OF GOLD.

The plaintiff admits that Sheppard made a dis-

covery of gold within the boundaries of each of his

locations but alleges that he failed to make such a

discovery prior to the time Sheppard recorded his

certificates of location. (R. 10.) While the order in

which the acts of location are performed is immaterial

provided they are all performed within the proscribed

time (ante p. 30), nevertheless, the evidence shows

that Sheppard made his discovery at the time that he

marked the bomidaries and before the certificates were

recorded.

Discovery on Blue Bird.

Sheppard and McClellan did their first panning on

the Blue Bird during the course of the staking. Shep-

pard pamied three pans and McClellan four or five.

They got colors in the different pans, enough to make
a discovery. (R. 70.) On the Blue Bird they did their

panning along the bank of the river on some old tail-

ings that were there. (R. 71.) They did some panning

on the south part of the claim and some about the

central part and also on the southwestern part of the

claim and got colors. Sheppard found sufficient gold

there to justify him in holding the claim as a mining-

claim. (R. 71.)
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Discovery on North Star.

On the North Star they panned six or seven pans

and found colors and in one pan Sheppard got about

a half a cent. (R. 71.)

Recorded certificates of location.

Sheppard on August 2, 1926, filed for record with

the Recorder of the Otter Precinct, Fourth Division

of Alaska, two certificates of location—one for the

North Star and one for the Blue Bird. (R. 72.)

The certificate of the North Star which was re-

corded, without filing marks, is as follows (R. 72) :

''Notice of Relocation.

The undersigned hereby claims 20 acres of

ground for placer mining purposes, described as

follows : Commencing at this the initial stake and
running 1320 feet in a westerly direction along

the northerly line of the K.P.M. Association

Claim to stake #2 thence 660 feet in a northerly

direction to stake #3 thence 1320 feet in an
easterly direction to stake #4 thence 660 feet in

a southerly direction along the westerly line of

#3 below creek claim to place of beginning. The
above described ground to be known as the North
Star placer mining claim and is situated on Otter

Creek in the Otter Recorder District, Territory

of Alaska.

Dated July 6th, 1926. H. P. Sheppard
Locator."

The certificate of the Blue Bird which was recorded

without filing marks, is as follows (R. 73)

:
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''Notice of Relocation.

The undersigned hereby claims the following-

described 20 acres of ground for Placer Mining
Purposes. Situated on Otter Creek in the Otter

Recording precinct, Territory of Alaska and
more particularly described as follows. Begin-

ning at this the initial stake and running 1320

feet in a w^esterly direction along the northerly

line of the K.P.M. Association to stake #2 thence

660 feet in a northerly direction to stake #3
thence 1320 feet in an easterly direction to stake

#4 thence 660 feet in a southerly direction along

the westerly line of the North Star Placer Mining
Claim to the place of beginning. This claim to be

known as the Blue Bird placer mining claim.

Dated July 6, 1926. H. P. Sheppard
Locator."

It will be noted that the certificates of location tied

the North Star and Blue Bird claims to the KPM
Association and that the evidence shows that the KPM
Association was a well known mining claim. (Ante

p. 38.)

We submit that the evidence of defendants, relating

to the location of the North Star and Blue Bird

Claims, shows that both the Federal and Territorial

Statutes were followed very closely by Sheppard. That

by these acts of location, title and the right to mine,

use, and hold the gromid vested in Sheppard "by a

sort of passive concession of the Government". (Gore

V. McBrayer, 18 Cal. 583, 589.) The character of the

titles and rights thus acquired is described by the

United States Supreme Court in Noyes v. Mantle, 127

U. S. 348, 32 L. ed. 168, 170, as follows:
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**They were the discoverers of the claim. They
marked its bomidaries by stakes so that they could

be readily traced. They posted the required no-

tice, which was duly recorded in compliance with

the regulations of the District. They had thus

done all that was necessary under the law for the

acquisition of an exclusive right of possession and
enjoyment of the ground. The claim was thence-

forth their property. They needed only a patent

of the United States to render their title perfect,

and that they could obtain at any time upon proof

of what they had done in locating the claim and of

the subsequent expenditures to a specified amount
in developing it. Until the patent issued, the gov-

ernment held the title in trust for the locators or

their vendees.
'

'

Plaintiff seeks to deprive defendants of property of

this character by alleging flaws in their locations with-

out first proving a valid location in himself.

In order to keep mining locations alive and to pre-

vent a forfeiture a locator is required by law to per-

form annual labor. The evidence and the ''Affidavits

of Proof of Labor" filed by Sheppard show that he

and his lessee faithfully performed this requirement.

ANNUAL LABOR PERFORMED BY DEFENDANTS.

The United States mining laws require that $100.00

worth of work shall be performed annually upon min-

ing locations. The annual labor year is from July 1,

noon, to the succeeding July 1, noon. The Alaska law

makes an affidavit filed in accordance therewith prima

facie evidence of the truth thereof. (Ch. 70 Laws of

Alaska, 1927, Sec. 7, p. 136.) Defendants not only
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performed the ^^ annual labor" but also filed '^ affidavits

of annual labor" with the Recorder.

Annual labor 1926-1929.

The first annual labor or assessment work on the

North Star and Blue Bird Claims was done during the

month of Jmie, 1927, at the instance and expense of

Sheppard. It was for the assessment year ending July

1, 1927. It consisted of ''over $100.00 worth of work

on each claim". Proof of this work was made by an

affidavit of annual labor (R. 77), which was filed on

June 27, 1927, in the Recorder's office of the Otter

Precinct. (R. 143.)

Annual labor 1927-1928.

The annual labor for 1927-8 was done at fhe instance

and expense of Sheppard (R. 77) between April 2,

1928 and April 30, 1928, and an affidavit of annual

labor was filed on Jmie 5, 1928, in the Recorder's office

for the Otter Precinct. (R. 144.)

Annual labor 1928-1929.

The annual labor for the year 1928-29 was also done

at the instance and expense of Sheppard (R. 77), and

an affidavit of annual labor, erroneously dated 1928 in-

stead of 1929, was filed on June 16, 1929, in the Re-

corder's office for the Otter Precinct. (R. 90.)

Annual labor 1929-1930.

This year's annual labor was also performed at the

instance of Sheppard (R. 77), and an affidavit of labor

was filed in the office of the Recorder of the Otter
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Precinct on July 8, 1930. (R. 148.) This affidavit

of labor was not admitted in evidence, and is the basis

of Assignment of Error 8. (R. 198.)

Lease from Sheppard to J. E. Riley Investment Company.

On August 14, 1930, Sheppard leased the Blue Bird

and North Star to the J. E. Riley Investment Com-

pany. (R. 74-76.) Under the lease the lessee was

obligated to do the annual labor. (R. 76.)

Annual labor 1930-1931.

The annual labor on the North Star and Blue Bird

for the year 1930-1931, was performed by the J. E.

Riley Investment Company. The work done ran ''in

the thousands of dollars". (R. 101.) An affidavit

of annual labor for the year ending July 1, 1931, was

filed in the Recorder's office of the Otter Precinct on

September 26, 1931. (R. 150.)

Annual labor 1931-1932.

The annual labor for the year 1931-32, was per-

formed by the J. E. Riley Company. The work on the

Blue Bird was worth three or four thousand dollars

(R. 102) ; on the North Star probably four or five

thousand dollars. (R. 102.) An affidavit of annual

labor was filed in the Recorder's office for the Otter

Precinct. (R. 103.)

Annual labor 1932-1933.

The amiual labor for 1932-1933 was done by the J.

E. Riley Investment Company and approximated the

value of three thousand dollars on the Blue Bird (R.
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102) ; on the North Star actual dredging operations

were begun. The probable value of the work was $20,-

000.00. (R. 103.)

The plaintiff introduced in evidence the affidavit of

annual labor for this period. (R. 114.) It was filed

in the Recorder's office of the Otter Precinct on Sep-

tember 27, 1933. (R. 114.)

Annual labor 1933-1934.

During the year 1933, the J. E. Riley Investment

Company finished dredging on the North Star. The

actual work done was of the value of several thousand

dollars. (R. 103.) On the Blue Bird probably three

or four thousand dollars. (R. 103.) An affidavit of

annual labor was filed in the Recorder's office of the

Otter Precinct. (R. 103.)

DEFENDANTS' ACTUAL POSSESSION OF BLUE BIRD AND
NORTH STAR DURING 1930.

The date of the lease to the J. E. Riley Investment

Company is August 14, 1930. During that month the

J. E. Riley Investment Company started preparatory

mining on the Blue Bird and North Star. They laid

pipe lines preparatory to thawing the ground, dug

ditches and tested the gromid for frost. They did more

or less work on the Blue Bird and North Star during

the remainder of the year—during the remainder of

the season. There w^ere probably four or five men

working there. Some on the Blue Bird and some on

the North Star. It would be in the "thousands of

dollars".
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In 1931 actual thawing operations commenced and

from that time until the properties were mined out

the work was prosecuted continuously during the min-

ing season. (R. 101-103.)

The acts of Sheppard in locating the North Star and

Blue Bird claims (1) by making discoveries of gold;

(2) marking the boundaries; (3) posting location

notices and recording location certificates; (4) per-

forming the '^ annual labor" required by law and filing

*' affidavits of proof of labor" with the recorder; and

(5) taking actual physical occupancy of the claims

through his lessee, the Riley Investment Company,

during the mining season of 1930, constituted actual

possession of the North Star and Blue Bird claims,

under claim and color of right, and by reason thereof,

the ground which plaintiff attempted to include within

the boundaries of the Good Hope Claim at the time

of his location, on October 27, 1930, was not vacant

and unoccupied land of the United States.

Atwood V. Frieot, 17 Cal. 37-43;

English v. Johnson, 17 Cal. 115

;

Patterson v. Keystone, 23 Cal. 575

;

Stephenson v. Wilson, 37 Wis. 482, 13 Morr.

M. R. 408, 418;

Barringer d; Adams, Minifig Law, p. 568;

North Noonday Min. Co. v. Orient Mining Co.,

1 Fed. 522, 539.

"The possession is continuous if the operation is

carried on at such seasons as the nature of the
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work permits or custom of the neighborhood per-

mits or requires."

40 €. J. 446.

Gordon v. Parks, 219 Mo. 600, 117 S. W. 1162;

Risch V. Wiseman, 36 Or. 484, 59 Pac. 1111.

Said this Court in Mcintosh v. Price (Alaska), 121

Fed. 716, 718:

''In Eilers v. Boatman and others, 111 U. S. 357,

4 Sup. 432, 28 L. ed. 454, the Supreme Court,

affirming the decision of the Territorial Court of

Utah, in Eilers v. Boatman, 3 Utah 167, 2 Pac. 66,

held that one cannot locate ground on tvhich am-

other is in the actual possession under claim and
color of right because such ground is not vacant

and unoccupied/'

DEFENDANTS' EVIDENCE UNCONTEOVERTED.

Plaintiff failed to introduce any testimony in denial

of the evidence of defendants as to the locations of the

North Star and Blue Bird Claims, by Sheppard on

July 6, 1926. Plaintiff also failed to introduce any

evidence to show that the North Star and Blue Bird

Claims were ''dummy" locations in fraud of the

United States; or, that these locations were made in

furtherance of a conspiracy to defraud the creditors

of McClellan. Neither did the plaintiff introduce any

evidence to contradict defendants ' testimony as to per-

forming the annual labor required by law ; or in denial

of the work done by the J. E. Riley Investment Com-

pany in preparing the claims for mining in 1930 and

subsequent years.
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Defendants' testimony covering these matters is rea-

sonable, probable and consistent and was supported

by docmnentary evidence. It was uncontradicted and

must be taken as true.

23 C. J. 47, Sec. 1791.

Any question, however, as to the conclusiveness of

the testimony of the defendants to prove the validity

of their titles and right of possession to the Blue Bird

and North Star Claims was settled and determined by

plaintiff, when he introduced in evidence the answer of

defendants to the original complaint. (R. 83.)

PLAINTIFF HAVING INTRODUCED IN EVIDENCE DEFENDANTS'
ORIGINAL ANSWER IS CONCLUSIVELY BOUND THEREBY.

Plaintiff on the cross-examination of Sheppard in-

troduced in evidence defendants' original answer (R.

83-87) the affirmative defense of which, in so far as it

relates to Sheppard 's titles, is as follows:

'^2. That on or about the 6th day of July, 1926,

Harry P. Sheppard, one of the defendants herein,

located and staked twenty (20) acres of ground

situated on Otter Creek in the Otter Recording

Precinct, Territory of Alaska, for mining pur-

poses, being a strip of ground six hundred and
sixty feet (660 ft.) wide by thirteen hundred and
twenty feet (1320 ft.) long, and duly described the

said ground as the Blue Bird Placer Mining
Claim adjoining the northerly line of the K.P.M.
Association Placer Mining Claim on said Otter

Creek. That the said Harry P. Sheppard then

and there set out his initial stake on said claim

upon which he set up his notice of location of said

claim and set out stakes upon each corner thereof

as corner stakes of said claim, and marked the

boundaries of such claim between said stakes and
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along the boundary lines of said claim, and duly

filed the said claim for record in the office of the

Recorder in and for said Otter Precinct, Fourth

Division of Alaska, on the 2nd day of August,

1926, and that ever since said time the said Harry
P. Sheppard has done and performed the assess-

ment work and annual labor on said claim, and

ever since the said July 6th, 1926, has been and
is now the true and lawful owner of the said min-

ing claim.

''3. That on or about July 6th, 1926, the said

Harry P. Sheppard, one of the defendants herein,

located and staked twenty (20) acres of ground

for placer mining purposes, being a strip of

groiuid six hundred and sixty feet (660 ft.) wide

by thirteen hundred and twenty feet (1320 ft.)

long, adjoining the northerly line of the K.P.M.

Association Placer Mining Claim and adjoining

the Blue Bird Placer Mining Claim hereinbefore

described, and set out his initial stake upon which

was written his notice of location of said claini

and further set out stakes or posts on each corner

of said claim, and marked the boundaries of said

claim so that the same could be readily seen and

described the said claim as the North Star Placer

Mining Claim on Otter Creek aforesaid in the

Otter Recording Precinct of the Fourth Division,

Territory of Alaska, and that ever since said date

the said Harry P. Sheppard has performed the

annual assessment work required by law and has

been and is now the true and lawful owner of the

said North Star placer mining claim.

''4. That thereafter, and on or about the 14th

day of August, 1930, the said Harry P. Sheppard,

for a valuable consideration, leased the said de-

scribed mining claims to the J. E. Riley Invest-
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ment Company, the defendant corporation herein,

and that ever since said time the said corporation

has been, and is now in the actual possession of

both of said claims, to-wit : The Blue Bird placer

mining claim and the North Star placer mining

claim, and has been mining and operating both of

said claims under said lease.

''5. That on or about the 27th day of October,

1930, the plaintiff herein entered upon the Blue

Bird and North Star placer mining claims, and

set out stakes thereon and attempted to locate a

portion of both of said claims as a placer mining

claim, and described such attempted location as

the Good Hoppe claim. That the ground so at-

tempted to be located by the said plaintiff Walter
Sakow, was not then imappropriated Government
land, and was not then open or available to loca-

tion by any person, or for any purpose, but was
then and there the property of the said Harry P.

Sheppard by reason of his previous and prior

location of the same as aforesaid, and that the

said Walter Sakow never acquired any right,

title or interest in the said ground by reason of

his attempted location thereof, but was and is a

trespasser upon the said Blue Bird and North
Star placer mining claims." (R. 84.)

Plaintiff having introduced in evidence this answer,

without limitation, and no evidence having been intro-

duced by him in contradiction thereof, is bound by all

of its allegations.

''It is a general rule that a party, introducing

a document in evidence, is bound by its recitals

for all purposes."

Snell Isle v. Commissioner etc. (C. C. A. 5), 90

F. (2d) 481, 482.
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"As a general rule documentary evidence is

held to be conclusive against the party introduc-

ing it. He may not impeach it and he will not be

permitted to accept a part which is in his favor

and repudiate a part which is opposed to his claim

or defense."

10 R. C.L. 1089, Sec. 289;

23 C.J. 50, Sec. 1793;

Merchants' Bank v. Bawls, 7 Ga. 191. See note

17 Ann. Cas. 381.

In Texas d N. 0. etc. v. Patterson et al. (Tex.), 192

S. W. 585, 587, the Court said:

''Plaintiff introduced in evidence the answer

of the defendant * * * without limitation, and
such answer contained the statement of facts

above quoted. This is all of the evidence on this

phase of the case and we believe the plaintiffs

having made the statements of his adversary evi-

dence are 'concluded by them'. Baker v. Cook, 13

Tex. 80.

Where a plaintiff puts an affidavit of defense

in evidence, its statement must be taken as true

against him."

McCord V. Durant, 134 Pa. S. P. 184, 19 A. 489.
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III.

PLAINTIFF'S ATTEMPTED LOCATION INVALID BECAUSE
DEFENDANTS WERE IN THE ACTUAL POSSESSION OF
THE GROUND UNDER A CLAIM OF TITLE AT THE TIME
OF PLAINTIFF'S ATTEMPTED LOCATION.

Plaintiff was charged by Sheppard's recorded cer-

tificates of location with notice that Sheppard claimed

the property included within the boundaries of the

Good Hope Claim and that the same was a part of the

North Star and Blue Bird locations. (2 Lindley on

Mines, 14 ed., Sec. 392.) Plaintiff before he attempted

to locate made no effort to ascertain whether the

ground was open to location or was within the bound-

aries of valid subsisting locations. For a person who

followed mining (R. 31) and who had lived in the town

of Flat since 1915 (R. 30) plaintiff, upon the trial, dis-

closed a most extraordinary ignorance of Otter Creek

and the mining claims in the vicinity of Flat. He tes-

tified that he did not become familiar with Otter

Creek until he staked the Good Hope Claim (which

is about a mile and a half from Flat) (R. 23) until

1930. (R. 30.) That he never knew of the K.P.M.

Association Placer Mining Claim until 1934. (R. 56.)

Plaintiff also testified:

''I never went to look at the records to find out

before I went up there to stake as to what ground
in there was claimed or had been claimed. I never

looked at the records to see if this ground was
claimed. I never went to the Commissioner's

office to find out. Never made an attempt to find

out if anybody else had located this claim." (R.

50, 51, 56.)

It was the duty of plaintiff before attempting to

locate to not only search the records but it was also



56

his duty to examine the ground for evidences of prior

appropriation. Plaintiff failed to do this. Neverthe-

less he was charged with notice of all facts which a

reasonable search would have disclosed. This search

would have brought actual knowledge to him that

Sheppard had previously located the ground which

was included in the Good Hope and had kept his

locations alive by the performance of annual labor.

He would also have discovered the actual work done

upon the North Star and Blue Bird Claims in the

mining season of 1930. Plaintiff with notice that the

ground, which he attempted to locate, was already

covered by prior valid locations and was in the actual

possession of defendants claiming under those loca-

tions, nevertheless, intruded and trespassed upon de-

fendants' possession and now seeks to divest them

of title by asserting flaws in their locations. This

will not be permitted. Said this Court in 3IcIntosh

V. Price (Alaska), 121 Fed. 716, 718:

^'The policy of the mining laws of the United

States does not permit a locator to thrust out

of the possession of his discovery and the pay
streak of his claim one who has located a placer

claim, in an attempted compliance with the min-

ing rules and latvs, and v,'ho is actually engaged

in mining upon that portion of his claim. A case

directly decisive of the question is Haws v. Vic-

toria Copper Mining Company, 160 U. S. 303, 16

Sup. St. 282, 40 ll ed. 436. In that case the

Victoria Mining Company was in possession of

land and w^as engaged in w^orking a certain min-

ing claim. One of its employes discovering what
he conceived to be fatal defects in the location

notices of the claims, conceived the secret inten-

tion of taking possession of the property for his
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own benefit, secured the assistance of another,

and made locations on the ground then occupied

by his employer, set stakes and posts with notices,

and in the night time ousted the mining com-

pany from its possession. The court held that

such an intruder and trespasser could not make
his wrongdoing successful by asserting a flaw in

the title of him against whom the wrong had been

committed. In Eilers v. Boatman and others,

111 U. S. 357, 4 Sup. Ct. 432, 28 L. ed. 454, the

Supreme Court, affirming the decision of the

Territorial Court of Utah in Eilers v. Boatman,
3 Utah 167, 2 Pac. 66, held that one cannot locate

ground on which another is in the actual pos-

session under claim and icolor of right, 'because

such ground is not vacant and unoccupied/' (Ital-

ics ours.)

Said this Court in Rooney v. Barnette (Alaska),

200 Fed. 700, 705:

''The present action is a suit in ejectment. It

is elementary law^ that a plaintiff in ejectment

must recover upon the strength of his own title,

which must be sufficiently established to warrant
a verdict in his favor. A onere intruder and
trespasser cannot make his ivrongdoing success-

ful by asserting a flaiu in the title of one against

whom the wrong has been by him committed/'

(Italics ours.)

These decisions are most pertinent to the facts of

this case.

We respectfully submit that the trial Court erred

in refusing to instruct the jury to return a verdict in

favor of the defendant.
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D.

THE COURT ERRED IN GIVING AND REFUSING TO GIVE
CERTAIN INSTRUCTIONS.

D. (I)

THE COURT ERRED IN INSTRUCTING THE JURY THAT DE-
FENDANTS MUST PROVE THE VALIDITY OF THE NORTH
STAR AND BLUE BIRD LOCATIONS BY A PREPONDER-
ANCE OF THE EVIDENCE.

Assignment of Error No. 18. (R. 207.)

^'18. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows

:

"You are instructed that if you find from the

evidence that the defendant, H. P. Sheppard,

made a valid location of the mining claim de-

scribed in defendant's amended answer as the

Blue Bird placer mining claim, and thereafter

in each year did the assessment work as required

by law, for each year up to and including the

year ending July 1st, 1931, that the plaintiff,

Walter Sakow, in attempting, on the 27th day of

October, 1930, to locate a part of said Blue Bird

mining claim as the Good Hope mining claim,

was a mere trespasser, and that the gromid con-

tained within the boundaries of said Blue Bird

mining claim was not open and subject to location

at said time by the said Walter Sakow",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 207.)

The trial Court modified this requested instruction

(Instruction 6, R. 169) by inserting after the word
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*' evidence" on the first line, the words "by a pre-

ponderance thereof", so that the instruction as given

read:

"You are instructed that if you find from the

evidence by a preponderance thereof: that the

defendant H. P. Sheppard made a valid location

of the mining claims described in defendants'

amended answer as the North Star and Blue Bird

placer mining claims * * * ; and that thereafter in

each annual labor year said H. P. Sheppard did

the assessment work as required by law * * * then

plaintiff Walter Sakow, in attempting, on the

27 day of October, 1930, to locate a part of said

mining claims as the Good Hope Mining claim

was a mere tresi3asser * * *". (R. 169.)

The refusal to give the instruction requested was

error. The instruction, as modified by the Court, is so

clearly erroneous as not to require discussion. This

instruction put upon the defendants the burden of

proving the validity of their title by a preponderance

of the evidence ; and, also of proving, by a preponder-

ance of the evidence, that they performed the annual

labor required by law. The burden of proof through-

out the trial was upon plaintiff—and never shifted

—

and this included the burden of proving that at the

time plaintiff attempted to locate the ground, known
as the Good Hope, it was vacant, unappropriated land

of the United States.

19 C. J. 1151, Sec. 200.



60

D. (II)

THE COURT ERRED IN REFUSING DEFENDANTS' REQUESTS
TO INSTRUCT THE JURY THAT IT WOULD BE PRESUMED
THAT THE K.P.M. ASSOCIATION WAS A WELL KNOWN
MINING CLAIM.

AssigiHTients of Error 15 (R. 205) and 16.

(R. 205.)

''15. The Coui-t erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows

:

"You are instructed that a description in the

notice of location of the Blue Bird claim, claimed

by H. P. Sheppard, defendant in this action, being

defendants' Exhibit No , is sufficient under

Section 2324 of the Revised Statutes of the United

States and the laws of the Territory of Alaska,

which describes the said claim as being located

adjoining the Northerly boundary or line of the

K. P. M. Association claim on Otter Creek; such

K. P. M. Association will be presumed to be a

natural object or permanent monument within

the meaning of the statute until the contrary

appears, where the said Blue Bird claim is further

described by the length of its boundary lines and
stakes at the comers",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 205.)

''16. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows:
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"You are further instructed that a description

in the Notice of location of the North Star claim,

claimed by H. P. Sheppard, defendant in this

action, being defendants' Exhibit No ,
is suf-

ficient under Section 2324 of the Revised Statutes

of the United States and of the laws of the Ter-

ritory of Alaska, which described the said North

Star claim as being located adjoining the North-

erly boundary or line of the K. P. M. Association

claim on Otter Creek ; such K. P. M. Association

will be presumed to be a natural object or perma-

nent monument within the meaning of the statute

until the contrary appears, where the said North

Star claim is further described by the length of

its boundary lines and stakes at the corners '

',

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 205.)

These Assignments involve the same legal question.

The Federal law and the Alaska Statutes require that

the location certificate shall describe the claim with

reference to some natural object, permanent monu-
ment or well known mining claim. Defendants re-

quested the Court, as set forth in the foregoing As-

signments of Error, to instruct the jury that the

references in the certificates of location—describing

the Blue Bird and North Star claims as adjoining the

northerly boundary or line of the KPM Association
—would he presumed to he a reference to a "natural

object or permanent monument, within the meaning of

the statute, until the contrary appeared. These re-

quested instructions, the trial Court refused to o-ive
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and in their stead, instructed the jury as is set out in

Instruction No. 3 (R. 168), which is as follows:

"If you believe from the evidence in this case

that there was, in the month of July, 1926, an

area in the Otter Creek Valley, Otter Recording

District, Fourth Division, Territory of Alaska,

with boundaries well marked on the ground so

that they could be readily traced and that such

area was then well known to the people of that

locality to constitute a placer mining claim known
as the KPM Association and that the boundaries

thereof were then and there well known to said

people, such area would have constituted a perma-

nent monument and well known mining claim

within the meaning of the law requiring the loca-

tion certificate of a newly located placer mining

claim to describe the claim with reference to some
permanent monument or well known mining claim

and there would be no necessity of proving that

the said KPM Association was in fact a valid

placer mining claim located with all the for-

malities of law." (R. 168.)

This instruction required the boundaries of the

KPM Association to be well marked on the ground

so that they could be readily traced and that the

boundaries thereof must be well known to the people

of the locality, while the law% only, requires that the

claim be well known. In order to meet this instruc-

tion the burden was upon the defendants—in view of

Instruction No. 6 (R. 169), requiring that defendants

prove the Sheppard locations by preponderance of the

evidence—to prove that the KPM boundaries were

so marked upon the ground that they could be readily

traced. This was error. The law, in the absence of
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evidence to the contrary, presumed that the KPM
Association referred to in the location certificates of

the Blue Bird and North Star Claims was a well

known mining claim.

Said this Court, in Smith v. Cascaden, supra, p. 794

:

"Cleary creek is a natural object; there is no

evidence tending to show that the Discovery claim

referred to in the above notice was not a well

known and clearly defined mining claim on Cleary

creek, and, in the absence of evidence showing

that it was not, it must be presumed that the same

was a well known claim with definite boundaries,

and therefore a natural object or permanent
monument, within the meaning of Section 2324,

of the Revised Statutes. Hammer v. Garfield

Mining Co., 130 U.S. 291, 9 Sup. Ct. 548; 32 L. ed.

964."

Vogel V. Warsing, supra, 951, 952

;

Book V. Justice Co., 58 Fed. 106

;

Law V. Fowler, 45 Idaho 1, 261 Pac. 667.

Reference to a mining claim in a location notice

casts upon the i^arty attacking the notice the hurden

of showing that there is no such mining claim as re-

ferred to therein.

Shattuck V. Costello (Ariz.), 68 Pac. 529, 531;

London Derry Mining Co. v. United etc. (Colo.),

88 Pac. 455,458;

Latv V. Fowler, supra, p. 669.

We submit that the trial Court erred in refusing to

give the instructions requested and in giving in their

stead instruction No. 3 and that such error was very

prejudicial to the rights of the defendants.
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D. (Ill)

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF "POWER OF ATTORNEY" AND IN REGARD
TO McCLELLAN STAKING THE CLAIM OUT OF THE PRES-

ENCE OF SHEPPARD.

Assignment of Error 19. (R. 207.)

'*19. The Court en^ed in charging the jury, instruc-

tion No. 8, and the whole thereof, which reads as

follows

:

'^No.8.

''In this case no power of attorney* to locate

placer mining claims in Alaska has been shown to

exist from H. P. Sheppard in favor of Angus
McClellan. Therefore, if you believe from the

evidence by a preponderance thereof that the de-

fendant H. P. Sheppard did not stake the said

North Star and Blue Bird placer mining claims,

but that the said Angus McClellan did stake the

said North Star and Blue Bird placer mining

claims and did stake them out of the presence of

said H. P. Sheppard, then such staking would be

void and would not segregate the ground therein

contained from the public domain, but the same
would remain open for location",

to which instruction the defendants excepted upon the

grounds that there is no evidence in the case warrant-

ing such an instruction and that there was never any

contention or claim that there was a power of attorney

given to Angus McClellan by H. P. Sheppard, and

that such instruction No. 8 is confusing and mislead-

"Section 6 * * * and no person shall be authorized to act as agent or
attorney for the location of placer mining claims except under written powers
of attorney duly executed and acknowledged * * *". (Ch. 10, Laws of Alaska,
1915, p. 14.)
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iiig and prejudicial to the rights of the defendants,

and an exception was allowed by the Court." (R. 207.)

Plaintiff in his Second Amended Reply admitted

that Sheppard had located the North Star and Blue

Bird Claims. (Ante p. 34.) Plaintiff alleged that

these locations were invalid on certain specified

grounds among which was not included the ground

that McClellan had staked the claim "out of the

presence of H. P. Sheppard" without a ''power of

attorney". The only evidence which could possibly

relate to this subject is the testimony of plaintiff as

follows

:

"I told Sheppard 'Dredge is on my gromid, and
Harry Donnelley told me that you own the

ground' and I asked him how he came to be the

owner, and he said he owned that ground, and told

me how long he owned it. And he said he staked

that ground and he owned that ground, staked it

in '26. 'Weir, I told him, 'never no stakes around
there. We won't go any further. Come on with

me, take anybody you want with you, and I take

somebody with me and go up there and show me
your lines and stakes. If you find stakes on my
ground, I take my stakes away.' 'Well', he says,

'I never been up there, don't know the lines.

Angus McClellan staked it for me. I never been
up there.' He said he didn't know anything about
where the stakes and lines were, and he says, 'You
will find it on the records if you want.' 'Well', I

says, 'my location notice on records also.' He
never went up with me." (R. 45, 46.)

On cross-examination the plaintiff testified

:

"Then I went to see Harry Sheppard and at the

time I went up, to talk to Harry Sheppard I knew
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that a man, in order to stake a placer mining

claim, had to stake it himself, or he had to have a

power of attorney to stake it. Harry Sheppard
told me that he staked the gromid in 1926. And
he told me he didn't know where the ground was;

never had been up there and that Angus Mc-
Clellan staked it. I wanted to go to show him my
lines and I told him if he would go up there and
show his stakes and lines, I would take my lines

and stakes down. I knew when Mr. Sheppard told

me that he had never been up there on the ground,

didn't know where the stakes were, didn't know
where the lines were, and that Angus McClellan

has staked it for him, that he had no claim because

Angus McClellan was the owner of the ground.

Angus McClellan was alive then, but is dead now.

Harry Sheppard, according to what he told me
didn't have any claim up there. He didn't know
any stakes, didn't know any lines. He told me he

had never been up there, didn't know where the

lines was and that Angus McClellan staked it.

Q. So he as good as told you he didn't have

any claim up there or any rights?

A. He didn't say that.

Q. But he told you that, in effect, when he told

you he had never been up there, never put the

stakes there, never put the lines and that Angus
McClellan had staked it ?

A. No, hut I know it before myself Angus Mc-

Clellan staked it and he represented (inter-

rupted)." (R. 52-53.)

This conversation was denied by Sheppard. (R. 78.)

The testimony of plaintiff that Sheppard told him

that he had "never been up there, don't know the lines.
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Angus McClellan staked it for me", in the light of the

plaintiff's cross-examination, and Sheppard's positive

and uncontradicted testimony, that he, himself, staked

the claim, assisted by McClellan, has all the ear marks

of a fabrication ; and is not of such a character, as to

justify the Court, to give the foregoing instruction.

Testimony of this character is so easily fabricated, and

the distrust thereof is so universal, that in Alaska, as

elsewhere, the statute provides that it is the duty of the

Court, to instruct the jury, that it ought to be viewed

'Uuith caution". (C.L.A., 1933, p. 835, Sec. 4263, par.

4.) The Court did not so instruct in the instant case.

Plaintiff's reply admitted that' Sheppard had located

the claims. (Ante pp. 33-37.) The issue submitted to

the jury by this instruction was heyond the issues made

by the pleadings and the evidence of plaintiff was so

flimsy and suspicious as not to v/arrant or justify the

instruction, particularly, when viewed in the light of

the uncontradicted evidence of the defendants.

This instruction was highly prejudicial and assumed

that there was sufficient evidence to warrant the giving

of the same and is misleading and abstract.

Said the Supreme Court of Oregon in Anderson v.

Oregon B. Co., 45 Or. 211, 77 Pac. 119, 122:

''The objection to these instructions is that they
are misleading and abstract, * * * if, as a matter
of fact, there was no evidence in the case tending

to prove these conditions, the mere statement of

the court to the jury that, if they found them to

exist, they could draw certain inferences there-

from, is the assumption of a fact in evidence con-
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trary to the truth, making the instruction both

misleading and abstract—misleading, because it

submits to the jury a matter as if there were evi-

dence to support it; and abstract, because in

reality there is no question of the kind in the

case, and it would constitute error. Breon v.

Henkle, 14 Or. 494, 13 Pac. 289; Woodward v.

O. R. & N. Co., 18 Or. 289, 22 Pac. 1076".

In Hall V. McKinnon (Alaska), 193 Fed. 572, 581,

this Court said

:

'

' The question of fraud based upon such a loca-

tion was not made an issue in the pleadings of

this case, as in Cook v. Klonos. It was therefore

not a question upon which instructions should

have been given.
'

'

This Court in this case also cited and quoted from

the decision of the Supreme Court of Oregon, in Coos

Bay etc. v. Siglin, 26 Or. 387, 38 Pac. 192. In that

case the Supreme Court of Oregon, said:

"It is urged, however, that as no objections

were taken to the evidence offered to defeat plain-

tiff's title upon this ground, and the evidence

having gone to the jury, it was not error in the

court to instruct the jury touching such evidence,

even though it tended to prove a case broader than

the pleadings disclosed. The former decisions of

this court are decisive of that question. ^An in-

struction upon matters not put in issue by the

pleadings is erroneous and furnishes cause for re-

versal/ Buchtel V. Evans, supra." (21 Or. 309,

28 Pac. 67.) (Italics ours.)
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As pointed out by us (ante p. 44) mining claims

located on the public domain are property in the

highest sense of that term, which may be sold, trans-

ferred, mortgaged, and inherited. (Forbes v. Garcey,

94 U. S. 762, 24 L. ed. 313.) In Alaska no estate or

interest can be created therein except in writing, sub-

scribed by the party to be charged or by his lawful

authorized agent. (C.L.A. 1933, Sec. 4315, p. 844.)

Cascaden v. Dunbar, 2 Alaska 408, 411.

We submit that property of this character is not to

be divested solely upon the flimsy testimony of a party

to the action as to w^hat his opponent told him. Par-

ticularly is this so w^hen the testimony so given is con-

trary to the evidence, denied by the opponent, and is

so unreasonable and suspicious that it bears the im-

print of falsehood.

D. (lY)

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
AS REQUESTED BY DEFENDANTS THAT PLAINTIFF
COULD NOT MAKE A PLACER MINING LOCATION UPON
GROUND ALREADY COVERED BY PRIOR LOCATIONS AND
THAT THE BURDEN OF PROOF WAS UPON PLAINTIFF
TO PROVE THAT THE LAND WAS VACANT AND UNAP-
PROPRIATED AT THE TIME OF HIS ATTEMPTED LOCA-
TION.

AssigTiments of Error 10 and 11. (R. 201, 202.)

'^10. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows:
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*^You are instructed that a title to a mining
claim cannot be initiated by an entry upon a

prior, valid, existing location, and that a subse-

quent location of ground upon which there is a

prior, valid and existing location is wholly void

for the purpose of finding any right or claim to

the ground. And if you find that the time the

plaintiff, Walter Sakow, staked the Good Hope
Placer Mining Claim, that the ground covered

thereby was already covered and appropriated by
a prior, valid and existing location made by the

defendant, Harry P. Sheppard, or by any other

person, then your verdict must be for the defend-

ant",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

''11. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given as follows:

"You are instructed that before the plaintiff

can recover in this action, he must prove by a

preponderance of the evidence that the ground in

controA^ersy,^ described as the Good Hope Mining

Claim, was on the 27th day of October, 1930, un-

appropriated public land of the United States

and was then open to exploration and to location

of a mining claim thereon. Or he must otherwise

prove by a preponderance of the evidence that

such public domain had theretofore been claimed

and located as a mining claim by other parties and
that such location had become forfeited or had
been abandoned by the said previous locators,

prior to the 27th day of October, 1930",
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which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

The defendants were entitled to have the requested

instructions given to the jury. Their affirmative de-

fense was, that at the time plaintiif attempted to locate

the Grood Hope Claim, the property included therein

was already covered by Sheppard's locations of the

North Star and Blue Bird Claims. Also as pointed

out on page 49 of this brief, the evidence at the trial

showed such a prior actual possession and occupancy

thereof, as to impose upon the plaintiff, the burden of

proving that the ground was vacant, miappropriated

public domain at the time he attempted to locate it.

The requested instructions, set forth in Assignments

of Error 10 and 11, were in accord with defendants'

affirmative defense and the theory of their defense at

the trial and it was the duty of the trial Court to give

the same.

The lower Court, instead of giving the requested in-

structions, gave instiTiction No. 9. (R. 171.) This in-

struction, while covering a part of the instructions re-

quested, does not include the whole thereof, and, the

portion relating to the ground being open, unappropri-

ated public domain is ambiguous, confusing, mislead-

ing and erroneous.

The instruction given is the basis of defendants'

assig-nment of error No. 20, which is as follows:
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Assignment of Error 20. (R. 208.)

''20. The Court erred in charging the jury, as

set forth in paragraph (a) of Instruction No. 9,

which reads as follows

:

'No. 9.

'You are instructed that, if you believe from a

preponderance of the evidence introduced in this

case:

(a) That the ground in controversy herein,

was open imappropriated public mineral land of

the United States in the month of October, 1930

(and the same would be open, unappropriated

public mineral land of the United States, unless

the said North Star and Blue Bird placer mining

claims had been validly located and included the

ground included in plaintiif 's alleged Good Hope
placer mining claim and were kept alive by the

doing of proper assessment annual labor';

To which instruction the defendants excepted

upon the grounds that the same is ambiguous,

confusing and misleading to the jury and is not

warranted by any evidence in the case, and an

exception was allowed by the Court.
'

'

This is an incorrect statement of the law. The

actual possession of the defendants, mider claim and

color of title, was sufficient as against plaintiff, who

trespassed upon defendants' possession and now seeks

to make his wrongdoing successful by asserting tech-

nical flaws in their titles. We here adopt the argu-

ment and the authorities set forth on pages 55-57 of

this brief in support of Assignments of Error 10, 11

and 20; and, submit, that the refusal of the Court to
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give the instructions requested was prejudicial error.

That instruction No. 6, was not a fair and clear state-

ment of the law and was likewise prejudicial.

In conclusion we respectfully submit that the judg-

ment of the lower Court be reversed with direction

that judgment be entered for defendants.

Dated, San Francisco, California,

February 16, 1938.

Respectfully submitted,

Charles E. Taylor,

Julian A. Hurley,

John L. McGinn,

Attorneys for Appellants.





No. 8701

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit /^

J. E. Riley Investment Company (a

corporation), Harry P. Sheppard

and Harry Donnelley,
Appellants,

vs.

Walter Sakow,
Appellee.

BRIEF FOR APPELLEE.

Cecil H. Clegg,
Fairbanks, Alaska,

Herman Weinberger,
Merchants Exchange Building,

San Francisco, California,

Attorneys for Appellee.

FILED

PAU'
Pbbnad-Walsh PniNTiNO Co., San Fbancisoo





Subject Index

I. Page

Statement of case 1

II.

Testimony in record supporting statement of the case 3

III.

Argument 7

A. Blue Bird and North Star locations invalid because

necessary acts of location were not performed by
Sheppard but by Angus McLellan 8

B. Defendants' original answer sworn to by Sheppard

was introduced in evidence for purposes of impeach-

ment 12

C. Blue Bird and North Star locations do not conflict

with Good Hope claim 14

D. Otter Valley and the KPM Association line 15

E. The incredibility of defendant Donnelley 's testimony 23

F. Sakow's Good Hope claim is valid 34

IV.

Assignments of error 37

A. Assignment of Error No. 1 (R 187) 37

B. Assignment of Error No. 22 (R 210) 41

C. Assignment of Error No. 9 (R 200) 43

D. Assignment of Error No. 18 (R 207) 45

E. Assignments of Error Nos. 15 and 16 (R 205) 46

F. Assignment of Error No. 19 (R 207) 48

G. Assignments of Error Nos. 10 and 11 (R 201, 202) ... 52

H. Assignment of Error No. 20 (R 208) 53



Table of Authorities Cited

Cases Pages

Bennett v. Harkrader, 158 U. S. 441 40

Betsch V. Humphrey, 270 Fed. 45 43

Cloninger v. Finlayson, 230 Fed. 890 39

Cook V. Klonos, 164 Fed. 529 11

Credo Mining & Smelting Co. v. Highland Min. & Mill Co.,

95 Fed. 911 40

Hammer v. Garfield Min. etc. Co., 130 U. S. 291 40

Jones V. U. S., 162 Fed. 417 13

Ledoux V. Forester, 94 Fed. 600 41

McEvoy V. Hyman, 25 Fed. 596 42

Smith & Co. V. Kimble et al., 162 N. W. 162 41

Sturtevant v. Vogel, 167 Fed. 448 40

Tonopah etc. Min. Co. v. Tonopah Mining Co., 125 Fed. 389 42

Tornanses v. Melsing, 106 Fed. 775 51

Upton V. Larkin, 144 U. S. 19 40

Vogel V. Warsing, 146 Fed. 949 41

Zerres v. Vanina, 150 Fed. 564 13

Codes and Statutes

Compiled Laws of Alaska, 1933, p. 696, Sec. 3446 49

Compiled Laws of Alaska, 1933, p. 834, Sees. 4256, 4257. .

.

12

Sess. Laws 1915, Ch. 10, Sec. 2 42

Sess. Laws 1915, Ch. 10, Sec. 9 43

U. S. C. A., Title 30, p. 185, Sec. 187 40

U. S. C. A., Title 30, p. 187, Sec. 192 41

Texts

22 C. J., p. 420, Sec. 502 13

40 C. J., p. 808, Sec. 222 40, 42

64 C. J., pp. 960 to 975, Sees. 747 to 751 46

70 C. J., p. 1011, Sec. 1219 13



No. 8701

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. E. Riley Investment Company (a

corporation), Harry P. Sheppard

and Harry Donnelley,

Appellants,

vs.

Walter Sakow,
Appellee.

BRIEF FOR APPELLEE.

I.

STATEMENT OF CASE.

Failure of appellants to furnish any statement

makes it obligatory on appellee to do so briefly.

As plaintiff in the Court below, Sakow claimed title,

through a valid prior location, of the placer mining

ground included within the boundaries of his Good
Hope Placer Claim upon which he made a valid dis-

covery of gold on October 18, 1930, and thereafter, on

October 27, 1930, completed a valid location under the

then existing laws governing location of placer claims,

and recorded his claim within ninety days of his loca-

tion in the Otter Precinct, Alaska.



Continuously thereafter during each year he did

and performed the requisite annual assessment labor

to hold said claim and was in the undisturbed, unin-

terrupted, sole, and exclusive possession of his claim

until September 24, 1934.

On that date he found the defendants, Riley Invest-

ment Co., through defendant Harry Donnelley, its

superintendent, trespassing upon his claim by dredge

mining thereon. On November 27, 1934, Sakow com-

menced this action of ejectment, alleging actual dam-

ages of $45,000.00, being the value of the gold unlaw-

fully purloined from his estate and for punitive dam-

ages (R 2, 4). On the trial the latter were waived.

The defendants, Riley Investment Co., H. P. Shep-

pard and Harry Donnelley, by their Amended Answer

(R 6, 8) set up alleged locations by defendant Shep-

pard of the Blue Bird and North Star placer claims

on July 6, 1926, and alleged that these locations to-

gether, by their north end lines, overlapped the ground

included by Sakow 's Good Hope Claim on its south-

erly side boundary and extended over the southerly

side boundary beyond the southerly one-half of the

Good Hope claim. They also alleged that defendant

Sheppard leased said Blue Bird and North Star

claims on or about August 14, 1930, to the defendant

Riley Investment Co., of which defendant Donnelley

was superintendent and defendant Sheppard Vice

President.

Sakow 's Amended Reply denied the new matter set

up in the defendants' Amended Answer and alleged

failure of defendant Sheppard in every respect to



comply with the law in making his pretended locations

of the Blue Bird and North Star (R 10) and, as a

second affirmative defense (R 11), alleged Sheppard's

pretended locations were not made by him (Shep-

pard) but w^ere made unlawfully by one Angus

McLellan in the name of Sheppard for McLellan's

use and benefit with the connivance of Sheppard.

This case was tried three times to a jury (R 131)

resulting on the third trial in the verdict and judg-

ment appealed from.

II.

TESTIMONY IN RECORD SUPPORTING STATEMENT
OF THE CASE.

Plaintiff and appellee Sakow testified that in the

Fall of 1932, he informed defendant Donnelley (R 41)

that he owTied the Good Hope Claim, and, in effect,

asked him if he wanted that ground for dredging pur-

poses, and Donnelley said if Sakow found gold there

and proved it would pay to work with the dredge, he,

Donnelley, would look at it and work it (R 41, 49).

In the following Spring, 1933, Sakow asked Donnelley

to prospect the Good Hope himself and Donnelley said

he did not have time, and, for the purpose of pros-

pecting his ground, Sakow borrowed the Company ^s

boiler from Donnelley (R 42) and casings and drill

from Dave Browne. Donnelley asked Sakow to notify

him (Donnelley) w^hen he (Sakow) was ready to pull

up the casings and take out the cores and pan them,

that he wanted to see the cores pulled out and panned
(R 43).



Sakow willingly complied and Donnelley, after

notice from Sakow, four or five times attended on the

ground when the cores were taken out and panned

(R 43). This testimony was fully corroborated by

Harry Agoff (R 58). Sakow further testified that

Donnelley at that time of drilling said nothing to him

about Sheppard or anyone else claiming that ground

(R 43).

Donnelley denied this and also that he was there

four or five times to see the cores from Sakow 's drill-

ing, but admitted he was there ttvice and that, on the

second occasion, he went tip there to see what was in

that core (R 124). He also testified the reason for

his interest in Sakow 's ground in 1934 was "because

the price of gold had practically doubled by presiden-

tial order" (R125).

Sakow further testified that, on learning Donnelley

with the company dredge had entered his claim in

September, 1934, and was dredging there, he (Sakow)

put up trespass notices (R 46) in front of the dredge

while it worked, all to no avail (R 47). He went to

see Donnelley. Donnelley referred him to Sheppard

(R 45). Sheppard told Sakow he (Sheppard) had in

1926 staked the ground claimed by Sakow (R 45) and

also said that Angus McLellan had staked it for him

(R 46, 52), but that he (Sheppard) did not know the

stakes or lines and had never been up there (R 46),

and refused to go to the claims with Sakow to settle

the controversy there and then.

Defendants Donnelley and Sheppard were inter-

ested together since 1924 in a store, river boats and



bank at Flat, Alaska (R 66). Sheppard was Vice

President of the Riley Investment Co. from 1924 to

1936 (R 92).

Sheppard testified that the Blue Bird and North

Star claims are the only claims he ever staked (R 66)

and that Angus McLellan told him he knew of these

two claims (Blue Bird and North Star) on Otter

Creek that were open for location (R 66, 81) and

asked Sheppard if he w^anted to stake them. Shep-

pard further tcvstified that McLellan died in Anchor-

age, Alaska, January 30, 1934 (R 88), that prior to his

death Sheppard paid McLellan from royalties from

the Blue Bird and North Star "two or three thousand

dollars". After McLellan 's death Sheppard paid

"around three hundred dollars" to the administrator

of McLellan 's estate. He paid McLellan two-fifths of

the royalties but had no agreement to do so, verbal or

otherw^ise (R 88), although McLellan had no interest

in the claims at the time they were staked or after-

wards (R 71, 88).

Sheppard testified that he, together with Angus
McLellan, staked and located in his own name the

Blue Bird and Norih Star claims (R 66, 71), denied

the substance of his conversation with Sakow in Shep-

pard 's store in September, 1934, and denied that at

that time he did not know where the stakes or lines of

these two claims were, and denied that he told Sakow
he had never been up there on the ground (R 78).

On cross-examination, however, he admittted that

on the first trial of this case he testified on direct

examination with reference to this conversation with

Sakow as follows (R 79)

:



"Question by Mr. Hurley: Must tell the jury

what was said when he came to see you there at

that time? A. Well, I don't remember, if I

remember just what I did say, but he come in and
asked me and said that he had staked some groimd

up on Flat Creek, and that he owned the ground
that I claimed and that—/ really don't know just

what. I was busy at the time and I told him to

come in some other time and we would talk about

that.'
'^

On this trial Sheppard further testified on cross-

examination as follows (R 93)

:

"I testified that when Angus McClellan got up
in the vicinity of these claims that McClellan

had the stakes that were put down that day to

mark the boundaries of these two claims, had
them all prepared and laid at the appropriate

places. These stakes were all blazed on four

sides, and they were all about the same size or

dimensions.

"I relied on McClellan with reference to the

character of the posts and with reference to the

place I was going to put my initial post.''

Donnelley testified: That the defendant Riley In-

vestment Co. is a corporation with 500 shares of stock

and he is its mine superintendent at a salary of

$4500.00 yearly (R 116, 123). That as Administrator

of the estate of J. E. Riley, deceased, defendant Don-

nelley has been since 1922 in full control of the J. E.

Riley Investment Co. (R 116), holding 490 shares of

that company's stock. That in 1922 that company

hired him as mine superintendent and he is still serv-

ing as such. That the Riley Investment Company



hkis nothing and hasn't had anything (R 118) and the

operations of the Riley Investment Co. have been

conducted merely as a salvage operation for the

benefit of creditors, and, up to the present time, there

has been no money in the Riley Estate other than

$67.00 (R 127). That he does not know definitely

that the law requires him, as administrator of the Riley

estate, to make a semi-annual report, but 'Hhere is

nothing to report and if anybody requested reports

he would certainly make them" (R 117).

The character of the testimony above referred to

suggests the sharp conflict on all essential and inci-

dental issues in this case and such issues were resolved

by the jury in favor of plaintiff Sakow.

III.

ARGUMENT.

On the trial w^e contended successfully, and now
contend, that Sheppard made no valid locations of the

Blue Bird and North Star because

:

1. Neither of said locations was staked or dis-

covered by him personally. Both were staked by

Angus McLellan in Sheppard 's name. All Shep-

pard did was to write out duplicate location

notices of each in his store (R 81)

;

2. That neither of said locations was tied to a

well-known mining claim; and

3. Even if said locations were valid and not

invalid for these reasons, the northerly end lines

of each location never extended northward fur-
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ther than the south bank of Otter Creek. In

other words, these locations were on the left limit

of Otter Creek.

These three points are outstanding features of this

case and appellants in their brief totally misconceive

the real controversy. At page 30 of their brief they

assert ''this is a controversy between conflicting loca-

tions and plaintiff, a subsequent locator, has brought

this action against defendants, who are in the actual

possession of the ground, claiming title under prior

locations". On the trial we denied this position. We
now disagree with this assertion and dispute it.

A. BLUE BIRD AND NORTH STAR LOCATIONS INVALID
BECAUSE NECESSARY ACTS OF LOCATION WERE NOT
PERFORMED BY SHEPPARD BUT BY ANGUS McLELLAN.

We assume the verdict of the jury so held. The

alleged locator of both locations (Sheppard) admitted

in September, 1934, to Sakow that these locations were

made by Angus McLellan and that he (Sheppard) had

never been on the ground where they were supposed to

lie, and that he did not know where the stakes on the

north end of these locations were supposed to be, and

did not know where the north end lines of these claims

were (R 46, 52, 53). On the trial he further admitted

that McLellan told him how to describe the claims in

the notice (R 81), that the lines of both claims were

brushed out by McLellan (R 66), that McLellan had

prepared all the stakes that marked the boundaries

of these locations and had laid the stakes down at the
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same size or dimensions, and that he relied on Mc-

Lellan with reference to the character of the posts and

to the place where he was going to put his initial post

(R 93).

On the question of discovery of gold, Sheppard

related in minute detail (R 66 to 71) his activities on

the ground on July 6, 1926, in order to make a valid

discovery, blissfully forgetful that both posted notices

of location failed to mention anything whatever about

a discoveiy on either claim and that both posted

notices are entitled "Notice of Relocation'' (R 72,

73) and that in his first and original Answer, sworn

to by him on April 20, 1935, and filed in this cause

(R 83 to 87), no mention whatever was made of any

discovery within either the Blue Bird or North Star

locations.

Coupled with all these are Sheppard 's declaration at

first that McLellan had no interest in either the Blue

Bird or North Star locations (R 71, 88), and, on

cross-examination, that he gave Angus McLellan two

or three thousand dollars from royalties from these

claims but couldn't tell exactly how much McLellan

must have gotten, and, in the same breath, that he

testified on the first trial that he gave McLellan two-

fifths of the royalties without any agreement of any
kind so to do (R 88).

He ''overlooked'' putting the date of discovery on
the location notices (R 82).

He made ''another mistake" in swearing to the

affidavit of assessment work on thes(^ two claims for
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the year 1928, that the work was done for the benefit

of affiant, ^Hhe co-otvner" in said mining claims (R 89,

91). In explanation of this '* mistake" he testified

(R 89) :

" * * * that notice was probably made out by the

Recorder. I don't know that it was made out by

the Recorder; we have that way of doing down
there. Sometimes we have the Recorder make a

copy of it and tell him what the facts are, and he

may have typewritten it, but I swore to it before

D. E. Browne and I filed it for record, or told

him to file it."

On what theory would any Court or jury believe

any statement of such a witness so successfully im-

peached and discredited unless he were corroborated

by independent, unimpeachable testimony or other

incontestable proven facts'? There is no corrobora-

tion.

The record as a whole contains nothing anywhere to

serve even in the slightest degree to corroborate Shep-

pard's personal testimony as to making either of

these locations. And further, defendants offered no

independent proof of any kind that Sheppard in all

the years he claims to have held these locations was

ever in the vicinity of these two claims, or was ever

seen by any person from Otter Creek or elsewhere

going in or coming from the direction of, or on, the

ground where these claims were supposed to be, except

in November, 1934, when Donnelley was pointing out

lines and a stake to Sheppard (R 47, 106). Sheppard

testified he examined the work done as assessment

work every year from 1926 to 1930 (R 79, 80). He



11

testified he paid McLellan for the assessment work on

the two claims in 1927, 1928 and 1929 but took no

receipts therefor (R 79).

The record may be searched in vain for any reliable

direct evidence as to how or by whom these tw^o claims

were staked, but the unavoidable inference and irref-

utable conclusion is that they w^ere both located by

Angus McLellan using the name of H. P. Sheppard,

with the latter 's consent. The motives of Sheppard

and McLellan are immaterial.

This Court has already spoken with some asperity

against a too prevailing practice of the attempted

acquisition of placer mining ground out of the public

domain by a person with a concealed interest. What-

ever the motive, it is contrary to the spirit and lan-

guage of the law. Such person is not a hona fide

locator. We refer to this Court's opinion in the case

of Cook V. Klonos, 164 Fed. 529, where this principle

is laid down (p. 538) :

'^The scheme of using the names of dummy lo-

cators in making the location of a mining claim

for the purpose of securing a concealed interest in

such claim appears to be contrary to the purpose
of the statute; but when this scheme is used to

secure an interest in a claim for a single indi-

vidual, not only concealed but in excess of the

limit of 20 acres, it is plainly in violation of the

letter of the law, and when, as in this case, all

the locators had knowledge of the concealed inter-

est and were parties to the transaction, it renders

the location void."
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B. DEFENDANTS' ORIGINAL ANSWER SWORN TO BY
SHEPPARD WAS INTRODUCED IN EVIDENCE FOR PUR-

POSES OF IMPEACHMENT.

At this stage, may we be permitted to point out

that appellants' brief, pages 9 to 57, is a jumble of

argument and citation to support their assigned errors

numbered 1, 22 and 9 ; and at page 51 they contend that

the introduction by plaintiff Sakow of defendants'

original Answer in evidence on cross-examination

'' settled and determined" defendants' proof of 'Hhe

validity of their titles and right of possession to the

Blue Bird and North Star claims".

This Answer, sworn to by Sheppard, (R 83-87)

contains no reference to the basic requirement of a

placer location, namely, the discovery of gold within

the limits of the location.

The witness Sheppard was shown this document.

He said he signed and swore to it (R 82), but, after

reading it, he could not say whether or not he said

anything in the Answer about having made a dis-

covery of gold.

The refusal of the witness to tell the tiTith and

admit that he did not mention anything about having

discovered gold on either of these locations in defend-

ants' original Answer compelled the examiner to

introduce the docmnent and have it marked as plain-

tiff's Exhibit D. This we did under the law of impeach-

ment of witnesses, as laid down in Sec. 4256 et seq.,

Compiled Laws of Alaska, 1933, p. 834. Sec. 4257 on

this subject provides:

"A witness may also be impeached by evidence

that he has made at other times statements incon-
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sistent with his present testimony ; but before this

can be done the statements must be related to

him, with the circumstances of times, places, and

persons present; and he shall be asked whether

he has made such statements, and if so, allowed to

explain them. If the statements he in ivriting

they shall he shown to the witness before any

question is put to him concerning them/'

For other authority as to impeachment of witnesses,

see 70 C. J., Sec. 1219, p. 1011; Jones v. U. S., 162

Fed. 417.

^'The party who introduces in evidence an ad-

mission made by or attributable to his adversary

is not bound by such admission." 22 C. J., Sec.

502, p. 420 (Col. 2).

The failure of defendants to allege in their original

Answer a discovery of gold by Sheppard on the North

Star and Blue Bird re-locations, which does allege

the performance by him of all the other necessary acts

of location except discovery^ and on this trial tender-

ing the testimony of Sheppard on the subject of dis-

covery of gold within both re-locations on July 6, 1926,

coupled Avith his recorded certificates of re-location,

is strong proof that at the time of said re-locations and

at the time said original Answer was signed and sworn

to, defendants were intending to adopt as their own
and rely upon the prior discoveries of the original

locators of the North Star and Blue Bird Associa-

tions, following the authority of this Court in Zerres

V. Vanina, 150 Fed. 564.

On the trial, however, they abandoned such course

and, instead, claimed Sheppard personally, assisted
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by McLellan, made each discovery on the alleged date

of his claimed re-locations.

C. BLUE BIRD AND NORTH STAR LOCATIONS DO NOT
CONFLICT WITH GOOD HOPE CLAIM.

The alleged locator, Sheppard, described each loca-

tion as beginning ^'at this the initial stake and run-

ning 1320 feet in a Westerly direction along the

northerly line of the K.P.M. Association" (R 72, 73).

Appellants contend this to be a sufficient compliance

with law in a location notice to describe these claims

"with reference to a natural object or permanent

monument or well known mining claim.
'

'

In view of the lack of evidence as to the actual

existence of a KPM Association, we here state that

we raised this issue by our Amended Reply to defend-

ants' Second Amended Answer (R 11).

We sustained it on the trial by requiring defendant

Donnelley while a witness to produce (R 125) a cer-

tificate of location of the KPM Association, which

purports on its face in the first paragraph to describe

a claim of 160 acres, and when, in the second para-

graph, does describe a tract of land on Otter Creek

as follows (R 126) :

*' Commencing at the initial post and running
5280 feet downstream to lower center post and
1320 feet on each side of center posts to comer
posts.''

This general description, if it might be considered

a description, gives no inkling of the actual location
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or situs of the claim and on its face shows that it was

intended to embrace, not 160 acres, but 320 acres.

D. OTTER VALLEY AND THE KPM ASSOCIATION LINE.

This valley of Otter Creek is ^'very flat and extends

two or three thousand feet in width. On the north

side of the valley the hills rise rather sharply and not

quite so sharply on the South" (R 23). ''The ap-

proximate height of the hill on the northerly side of

Otter Creek in the Adcinity of these claims was maybe

fifteen hundred feet." ''The hill, at about the Good

Hope Claim, starts up at a rather good incline; imme-

diately after leaving there, and as it goes west from

there it continues to keep a pretty steep grade." (R

26, 27).

Sakow testified: "In the valley of the creek there

were no hills of any kind. Across the valley, it is

approximately twenty-five hundred or three thousand

feet wide, probably a little more, don't know exactly

(R 31, 32).

Mutcher testified: "The valley is approximately

one-half mile wide" (R 157).

Originally then, it is obvious that the KPM Asso-

ciation as attempted to be staked in 1909 took in a

width of Otter Valley of 2640 feet—that is to say,

almost, if not all, the entire valley of Otter Creek

between the hills on the South and North. The creek

iims from East to West.

Therefore we must assume that the Northerly one-

half of the original KPM Association, as described in



16

the recorded notice, was thrown off at some time prior

to the staking by Warren and McLellan of the two

forty-acre claims known as the Blue Bird Association

and the North Star Association (R 133). This nec-

essary and unavoidable assumption leaves the original

center line of the KPM Association, as described in

the recorded notice, as the northerly or north line of

the KPM Association. Warren says these two asso-

ciations (Blue Bird and North Star) were staked
'* beginning from the west end, or a little below, along

the north line of the KPM" and that ''the cross lines

of these claims extended northerly about 1320 feet

from the north line of the KPM Association." (R

133).

If this is true, and defendants vouched for the

veracity of Warren, then it is a mathematical cer-

tainty that at the time the Blue Bird Association and

the North Star Association (both being forty acre

claims) were staked by Warren and McLellan, the

northerly line of the so-called KPM Association was

at least 1320 feet south from the base of the steep hills

on the north side of Otter Valley.

Consequently, when these two forty acre tracts were

allowed to lapse, as testified by Warren, prior to July

1, 1926 (R 153), the Northerly line of the so-called

KPM Association was still at least 1320 feet south

from the base of the steep hills on the north side of

Otter Valley.

No evidence in the case is to the contrary.

This position is incontestable.
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Therefore, on July 1, 1926, when it is claimed de-

fendant Sheppard located two twenty-acre tracts

known as the Blue Bird and North Star locations,

basing their southerly side lines on the '' northerly

line of the KPM Association", that line must have

been and was still at least 1320 feet south from the

base of the steep hills on the north side of Otter

Valley.

And when these two re-locations, namely the Blue

Bird and North Star claimed by defendant Sheppard,

called for 660 feet north from the northerly line of

the KPM Association, so-called, these two locations

are placed definitely on the left limit of Otter Creek

and all the balance of the ground on the right limit

formerly included in the forty-acre associations known

as the Blue Bird and North Star Associations, was

left wide open for location.

In their brief at page 38, appellants, in line with

many of their witnesses, assert that the KPM Asso-

ciation was or is "an eight-claim association" of 160

acres, when the facts as shown by us, in compelling

the production by defendant Donnelley of the original

recorded Certificate of Location, show it to have been

originally a sixteen-claim association of 320 acres,

according to the given figures in such notice. Don-

nelley said he has no knowledge of any other location

or amended location since 1909 (R 126).

Also at page 55 of appellants' brief (Sec. Ill), they

claim to have been in actual possession at the time of

Sakow's location and that, therefore, the latter is

invalid.
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They attempt to wipe out with this argument the

facts testified to by the locator Sakow at the time of

his location, all of which stands uncontradicted in this

record. He examined the gi'ound itself for any signs

of stakes or markings and foimd none. He knew it

was open ground north of the old tailing piles and

that it was not open to the south, and that was the

reason his end lines were at least 250 feet shorter

than 660 feet (R 50).

What information could he have learned by search-

ing the records'?

Only that Sheppard had notices of record claiming

the North Star and Blue Bird locations running 1320

feet each along a so-called KPM north line, htU no

information tvhatever as to a so-called KPM Associa^

tion or a KPM line, or where along said line these

claims were supposed to be.

Even if Sakow found the original record of a KPM
Association he would have been no wiser. Such

record described no specific tract of land. The record

of it was not a legal designation of a mining claim,

and was never cured by any relocation or amendment

of record or anything else. There was no such mining

claim as the KPM Association. No witness pointed

it out yet. Reference to the ^' north line" of an unde-

scribed and unidentified tract of land does not inform

anybody of anything. It is not a reference to a claim

but to a chimerical line of an unestablished claim.

Its actual existence was imascertainable to a bona

fide locator like Sakow, however 'ignorant" he may
have been, or however honest and intelligent.
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No other relocation notice or amended notice of the

KPM Association was ever made or filed (R 126). No

notice of its location could be found in the records of

Otter Precinct in November, 1934, (R 153, 154, 155-

157).

Donnelley testified (R 126) :

^'I have not any knowledge of any other loca-

tion or amended location of the KPM since the

year of 1909."

Also (R 127) :

^'Q. Well, you knew about some portion of it

having been thrown off nowf
'^A. Yes, I know that, but know of no

amended location."

Browne testified (R 135) :

''As a result of the survey in 1914, the line was
drawed in, was drawn south a little over two
hundred feet."

Defendants' witness Warren testified (R 134) :

"The road from Flat up Otter Creek up until

1930 was south of what I call the KPM line a

couple hundred feet.
'

'

Mutcher, a witness for plaintiff, testified (R 157) :

''I lived in Flat, between 1910 and 1920 and
1921. I was engaged in freighting and hauling

wood on Otter Creek in the winter time. The
road used by me up Otter Creek was about the

middle of the valley. The valley is approxmiately

one-half mile wide. At that time this was the

main traveled road. It was not absolutely

straight but fairly straight. There tvere no other

roads to my knowledge paralleling it.
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"In the year 1914 I hauled wood down that

road a distance of about thirteen miles from Flat.

We used that road continuously for that purpose.

There was also a summer road on the hillside on

the right limit used in the summer time. I used

horses for the work of freighting."

The contradictory and confused state of the record

as to the location of a so-called KPM line fixes it

anywhere about the middle of Otter Valley depending

upon the recollection of the witness.

The entire record gives us no information as to the

so-called ''survey" by Estmeir in 1914. Was it a

survey of any particular claim, or any particular line,

and for what purpose was it made?

It is clear it was not a mineral survey, an official

survey. If it were such, and defendants' Exhibit No.

5 is a true and genuine photograph of a coiTier post,

the post it purports to represent would have some

markings to that effect. Some witness would have

said so.

Furthermore, no witness of defendants at any time

during the trial ever claimed that defendants, or

either of them, at any time, were in actual or even

constructive possession of the ground included within

Sakow's boundaries.

We admit they said so in their Amended Answer

but no testimony produced by them sustains such alle-

gations.

When Donnelley was watching Sakow and Agoff

drilling on Sakow's Good Hope Claim in the Spring

of 1933, why did he not order them to get off? Would
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he not have done so then or later if they were tres-

passers ? Or if he thought they were ?

He w^as the superintendent of the defendant Riley

Investment Co., the lessee of defendant Sheppard,

who now claims the ground where Sakow was drilling

for the purpose of determining whether or not it

would pay to work with the defendant company's

dredge.

This was the ground which plaintiff and appellee,

Walter Sakow, did locate and stake on October 27,

1930, or so much of it as lay on the right limit only

of Otter Creek.

Until September, 1934, no other person, not even

the defendants, or either of them, laid any claim to

it. McLellan was then dead only eight months (R

88).

If an3rthing further is necessary to show that the

Blue Bird and North Star locations, regardless of

their validity or the reverse, lay wholly on the left

limit of Otter Creek, and in no way conflicted with

the ground included in Sakow^'s Good Hope Claim,

examine plaintiff's Exhibit G (R 114-116), entitled

''Affidavit of Annual Labor", as follows:

''H. Donnelly being first duly sw^orn on oath,

deposes and says : that he makes this affidavit for

the purpose of complying with the laws relative

to the filing and recording of 'Annual Assessment
Work' for the fiscal year ending July 1, 1933, on
the following described placer Mining Claims

:

"The North Star and Blue Bird Claims, lying

along the Noi-th Side of the K. P. M. Association,

on the left limit of Otter Creek a tributary of the
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Iditarod River in Otter Precinct, Fourth Divi-

sion, Territory of Alaska. * * * >)

This document is dated September 27, 1933, about a

year before Sakow discovered defendants dredging his

ground and posted his trespass notices warning them

to keep off (R 46).

Look again at this Exhibit Gr of plaintiffs, and read

the last three lines which end the instrument, as fol-

lows (R 114, 115) :

u* * * ^^^ ^^^j. ^j^g work was performed for the

benefit of H. P. Sheppard and co-owners in said

claims. '

'

Here follows Donnelley 's lamentable excuse for this

sworn statement (R 116) :

^'I did not refer to any specific co-oivners, and
I understand since there are none.

I heard in a general way that Sheppard had
disposed of some of that ground. I did not take

the trouble to ask him. I beard somebody else

was interested. That is why I said co-owners,

and I didn't mention who they were. There are

no co-owners so far as I know and there were

none at the time I made the affidavit. I believed

there were none hut I heard rumors to the con-

trary. That is why I put it in the affidavit
/'

Is that not a shocking statement? He swore to

something he did not believe was true and he swore to

it because he heard rumors of it and against his belief.

He swore to it Relieving it was false.
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E. THE INCREDIBILITY OF DEFENDANT.
DONNELLEY 'S TESTIMONY.

While on the subject of the utter incredibility of

the testimony of defendant Donnelley and his sheer

recklessness while under oath, consider the portion

now quoted (R 118-123)

:

''Q. As well as being the owner, having con-

trol of 490 shares of stock of the Company, during

this period you have acted as an officer of the

corporation, have you not?

A. I signed some papers for the Company.

Q. You were secretary of the company during

the year 1929?

A. Never was secretary, never owned a share

of stock in the Company.

Q. Never owned a share of stock in the Com-
pany. I would like to show you this document

here and ask you to look at it—it is the financial

statement and annual report entitled ^In the Mat-
. ter of J. E. Riley Investment Company, a foreign

corporation, for the year ending December 31,

1929', w^here your signature appears as H. Don-
nelley, Secretary, and ask you if that is your

signature ?

A. Yes, sir, that is my signature.

Q. That is H. P. Sheppard's signature as

Vice President, also, is it not?

A. Yes, sir.

Q. I call your attention to the affidavit on the

back of it which is called H. P. Sheppard, Vice

President, and H. Donnelley, Secretary. Is that

a true signature of H. P. Sheppard and H.
Donnelley there?

A. Yes, that is right.
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We would like to introduce this in evidence,

your Honor.

Mr, Taylor: We object to that as incompetent,

irrelevant and immaterial and not cross-examina-

tion.

The Court: Objection overruled.

Mr. Taylor: Exception.

(Financial Statement Riley Inv. Co. Marked
PtfE's Ex. H.)

Mr. Clegg: I would like to read this to the

Jury, if your Honor please. This is marked

'Plaintiff's Exhibit H'

in this case:

'In the Territory of Alaska.

In the Matter of J. E. Riley Investment Com-
pany, A Foreign Corporation. Financial State-

ment Annual Report for the year ending Decem-

ber 31, 1929.

J. E. Riley Investment Company, a corpora-

tion organized and existing under and by virtue

of the laws of the State of Nevada and engaged

in business in the Territory of Alaska does here-

by, in compliance with the laws of Alaska, make
its Annual Report for the year ending December

31, 1929, 192...., under its corporate seal and the

signature and oath of its President and Secretaiy,

attested by a majority of its board of directors,

as follows, to-wit:

In Witness Whereof, said corporation has

caused its name to be subscribed to these presents

by its vice President and attested by its Secretary

and a majority of its Board of Directors, and its
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corporate seal affixed at Iditarod, in the State of

Alaska this 27 day of January, 1930.

J. E. Riley Investment Company
(Corporate Seal) A Corporation

By H. P. Sheppard

Vice President

Attest

:

H. Donnelley

Secretary

We hereby attest the truth and accuracy of the

foregoing * * *,

H. P. Sheppard
Sam'l Applebaum

Constituting a majority, but not more than

three required of the (Trustees or) Directors of

the corporation named above."*******
State of Four Division

Coimty of Territory of Alaska—ss.

H. P. Sheppard and H. Donnelley after being

duly sworn, each for himself and not one for the

other, deposes and says: That they are respec-

tively, vice President and Secretary of J. E. Riley

Investment Company, a corporation in the fore-

going statement; that they have read the fore-

going Annual Report * * * contents thereof and
that the same is true and correct; that the seal

affixed thereto is the cor * * * eal of the corpora-

tion; that the persons attesting the fores,-oing as

Directors were, at the time of so * * * regularly

elected and qualified to act as such; and that the

entire Board of Directors of said corporation

consist of three members.

H. P. Sheppard, Vice President

H. Donnelley Secretary
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Subscribed and sworn to before me this 27 day

of January, 1930.

(Notary Seal) D. E. Bro\Mie

Commissioner & Ex-Officio Justice of the

Peace, residing at

(Commissioner's Seal)

My commission expires 192

157-F. Annual Report For year ending De-

cember 31, 1929. Financial Statement of J. E.

Riley Investment Company A Foreign Corpora-

tion. Filed in the District Court, Territory of

Alaska, 4th Div., Mar. 19, 1930. Rob't. W.
Taylor, Clerk (Signed) E. A. Tonseth, deputy.'

"

On redirect examination, defendant Donnelley of-

fered another pitiful excuse for the preceding sworn

affidavit, as follows (R 127) :

''The secretary of the Riley Investment Com-
pany in 1929 was Leo Pence. He went outside

in 1929. When I signed as secretary of the Riley

Investment Company it was just pure careless-

ness. The word 'acting' should have been put in

front of the word 'secretary'. I w^as merely act-

ing, not really secretary of the company."

Defendant Sheppard did not attempt to corroborate

Donnelley as to the truth of the statements just

quoted, nor did anybody else.

Later in the same redirect examination, Donnelley

makes another painful apology for not producing the

location notice of the KPM Association on the two

previous trials (R 128) :

"The reason I did not produce the KPM Asso-

ciation location notice on the two previous trials
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is because 1 did not have it with me, and did not

think that the KPM Association would be called

into question. The line of the KPM is the same

today as it was in 1914, an absolute straight line."

Again on recross examination he admitted that, at

the close of the mining operations for the summer of

1934, he gave his dredge employees a bonus of ten

per cent on their wages. This testimony is as follows

(R 128) :

Recross Examination

Mr. Clegg : In the summer of 1934 at the close

of mining operations, you gave your employees a

bonus of ten per cent on their wages'?

Mr. Taylor: Just a moment, we object to that

as incompetent, irrelevant, and immaterial.

The Court: Under what conditions do you
maintain this is competent?

Mr. Clegg: Well, I think it is to show the

reckless mamier in which he spends this money
that he takes in as superintendent of the Riley

Investment Company.
Mr. Taylor: We further object because that

has no bearing on this case at all.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. Yes, we did pay a bonus, yes.

Redirect Examination

Mr. Taylor: Why?
A. Because of the rise in the price of gold, we

felt the employees were entitled to a little more
than they were getting. If we advanced their

wages and then worked lower grounds, we
couldn't continue paying that; thought it best to
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pay a little bonus, which tue did for one year

only.''

The justification he tenders for granting a bonus to

his dredge employees of ten per cent on their wages

for 1934 out of the gold recovered from Sakow's Good

Hope claim was not because the men demanded a

bonus or higher wages or threatened a walk-out, but

merely because of the rise in the price of gold. We
must admit that his generosity as superintendent of a

mining company which, he testified, ''has nothing and

hasn't had anything" (R 118) is highly meritorious.

What effect would this voluntary bonus have upon

the testimony of the witness Peter Godfrey Paderson,

"dredgemaster for the Riley Investment Company

since 1923" (R 131)? At any rate he testified the

KPM north line was ''sixteen feet tvide, or something

like that" (R 131, 132), which is four feet wider than

any other witness said it was. Miscovich said it was

''five or six feet wide, more or less" (R 99).

Donnelley 's and Paderson 's confessions in their

testimony as to the ruthless manner employed by their

dredge in digging up and knocking over permanent

stakes and monuments are startling. To them, ap-

parently, this was standard, normal practice.

Paderson testified as follows (R 130, 131) :

''We dug up the Blue Bird stakes. I think we
dug up the upper stake of the North Star. It

was on a stump and we dug that up, too. The
stakes were replaced after we dug them up, by
Donnelley and myself. Donnelley would have his

instrument, and I would put the stake where it
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had been situated before, or as close as it could

be figTired by the instrument."

He reluctantly admitted that, on the first trial of

this case, he testified on this subject that Donnelley

took *'no precautions of any kind" and attempted to

qualify this admission by adding that he (Paderson)

^^may ha^e mistvnderstood" the examiner (R 131, 132)

in so testifying.

Donnelley testified (R 109) :

"We dredged up all the stakes along the south

line of the Blue Bird and the North Star. We
replaced them by the use of a transit and meas-

urements."

Donnelley 's limited experience as a surveyor was

shown as follows (R 61, 62) :

"I have been doing plain surveying work since

1918, that is to say, such as running ditch lines,

platting the dredge cuts, and estimating the area

of those cuts, and making maps covering the vari-

ous cuts. I did my first surveying on Otter Creek

under the supervision of Mr. Tommy Turner of

the Yukon Gold Dredging Company. He was a

surveyor.

The witness testified as to sur^^eys made by him,

and his experience as a sun^eyor, and that the

instruments that he was in the habit of using

were a transit and stadio rod, and in some in-

stances a tape or chain."

He also testified he made Defendants' Exhibit 1.

This map introduced in evidence has no reliable basis

of fact in the testimony to support it, so far as show-
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ing the actual existence of lines or stakes of the sup-

posed KPM Association. So far as the lines are

concerned, it is Donnelley 's representation of them.

No witness for defendants attempted to say where the

easterly or westerly lines of the claim were or are now,

or attempted to fix the locus of the northeasterly stake,

or of the southeasterly stake. Only three supposed

stakes of the KPM Association are mentioned in the

whole record, and nothing in the record serves to

establish just where either one of said stakes is defi-

nitely located.

If we assume that the stake shown in snapshot

marked defendants' Exhibit 5 during testimony of

Browne (R 135) is an original stake planted by one

Estmeier in 1914 as testified by Donnelley, where was

it planted %

No evidence in the record describes, or attempts to

describe, its exact or approximate location when

planted. The only witness who attempts to locate this

so-called northwest comer stake is Dundas (R 139)

and he says: ^'It wasn't very far from my house."

Nothing more. How far and in what direction was

it? And where was his house?

The duty rested solely on defendants to produce

some satisfactory evidence of the approximate loca-

tion, by stakes, monuments, or lines of the so-called

KPM Association, and more especially of the exact

location of the northerly line of the so-called KPM
Association.

They failed wholly so to do. Where did this line

begin and end? Where was it exactly or even ap-
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proximately situated when it was claimed Sheppard

located the Blue Bird and North Star locations in

1926? And where and on what section of this line

did the North Star and Blue Bird locations begin or

end?

Some mention is made in the North Sta,r location

notice (R 72) of the ''westerly line of #3 below

creek claim," but not a word of testimony w^as given

by defendants of the existence or probable location

of such a placer mining claim known as ''#3 below

creek claim" on July 6, 1926, when it was claimed

Sheppard located the North Star placer claim.

The north line of the KPM Association, according

to the weight of the evidence, w^as Donnelley 's KPM
line. Donnelley testified (R 108, 109) :

''Later on, of course, we dredged out a gTeat

deal of this line. * * * and we placed flags at

various points along the line so that it could

readily be determined."

In September, 1934, Donnelley told Sakow he had

straightened out the KPM line (R 45). He denied

this statement (R 104).

Donnelley 's KPM line rose and fell like the tide

wherever Donnelley pointed his transit and restored

an upturned original stake, and wherever his self-

interest dictated.

It was anchored to nothing permanent.

The northeast corner, which he says was marked by

a stake, was not described by him or by any other

witness as existing at any precise and fixed point. No
witness placed it in any definite location with refer-
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ence to any other point or place or thing in the whole

valley of Otter Creek. Why did not defendants offer

a snapshot as evidence of the existence of such a

stake?

Even though the Northivest stake, as shown by de-

fendants' Exhibit 5, were a genuine, original stake of

a KPM Association planted by one Estmeier in 1914,

the course of a line drawn from that stake to the un-

identified northeast stake might lie anywhere depend-

ing upon where the northeast corner stake w^as placed

by Estmeier or by Donnelley and such line would still

be a straight line.

In November, 1934, Cotton found neither one of

these stakes after looking for any stakes. He is a

wholly disinterested witness. He was told by Don-

nelley that the white flags on four or five tall poles

represented the KPM line. These were new flags

(R 30). There were no markings on the flags.

Defendants' witness, Dundas, contradicts all their

other witnesses who assert the KPM line was well cut

out and brushed out since 1914. He says it was '* just

cut out roughly" and that 'Hhe brush was cleared off

well, but I had to cut some myself in 1926 of '27 to

get the dogs through" (R 139).

The weight of the whole evidence in the case tended

to and did discredit all the testimony of defendant

Harry Donnelley. It was replete with instances of

successful impeachment. It was uncorroborated in

many important and outstanding features. It was

throughout characterized by evasion, transparent cun-

ning, subtlety and by generalities on his part. And
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notwithstanding his gross defiance of the asserted

rights of Sakow, plaintiff and appellee, in overrun-

ning his claim lines without notice, after negotiating

with him personally to spend Sakow 's own money

and time in prospecting his claim, for Donnelley 's

benefit, by all his actions thereafter, he showed neither

candor, frankness nor veracity or integrity as a miner

or as a witness.

He personally handled all the gold from the time

it was recovered from the ground until it was placed

in his bank (R 111) and yet, as a witness, he did not

volunteer to produce a single original record or writ-

ten memoranda of the dredging operations conducted

by him within the lines of the Good Hope claim, nor

of the number of feet of bedrock worked, nor of the

recovery per square foot of bedrock, nor of the actual

costs and expenses of daily working, nor of the oimoes

of gold recovered or of amalgam, nor of amounts

deposited in his bank from such recovery. Why?
His testimony is as follows (R 107) :

"Approximately two-thirds of the alleged Good
Hope Claim is staked within the boimdaries of the

Blue Bird Claim. On the Blue Bird, I would say

about twenty-eight thousand dollars ($28,000.00)

was expended within the bomidaries that are now
disputed. There was forty-five thousand dollars

($45,000.00) taken out during the year 1934. I

have those figures. I didn't expect to be called

this morning. I have them at the hotel; $45,-

000.00 and some odd dollars. It cost about $28,-

000.00 to produce it."

Neither did he keep any records of the assessment

work he claimed to have performed on the Blue Bird
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and North Star concerning which he testified in detail

on pages 101, 102 and 103 of the Record, and, on cross-

examination on this subject, he indignantly asserted

(R 114) :

^^Of course I have not any records of this spe-

cific work that I testified about this morning as

having been done on each claim for each year for

four years."

F. SAKOW'S GOOD HOPE CLAIM IS VALID.

Walter Sakow, plaintiff and appellee, located and

staked his Good Hope claim on October 27, 1930.

He had sunk a hole on October 18, 1930, about the

center of what was afterwards the Good Hope claim

(R 37, 51) as located by him, and made a discovery

of gold sufficient to justify him as an ordinarily

prudent man in believing that he might afterwards

develop a paying mine from that property (R 38).

The ground embraced by him in his location on

October 27, 1930, lay north of a line of dredge tailings

thrown out from previous dredging years before (R

35, 36). It was all open ground on October 27, 1930

(R 36, 48). He looked for stakes and never found a

stake. There were no lines there, nor north of where

he staked the ground (R 49). Quite a while before he

staked, he had heard there was open ground on the

right limit of Otter Creek. There was no open

ground from his South line out towards the center of

the valley. He ^'couldn't step further than the open

ground was" (R 50). He couldn't extend his south

line farther out, as the ground on the other side of the
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old tailings out towards the center of the valley was

not open ground.

His northerly line was at the foot of the hill (R 33).

Sakow staked his claim by marking the boundaries

thereof so they could be readily traced; by cutting

down growing trees, squaring his posts on all four

sides in legal dimensions and height, planting them

firmly in the ground, and bracing each of them with

braces bound with baling wire, marking the posts their

respective numbers 1, 2, 3 and 4, and placing on each

post his own name and the name of the claim and an

arrow pointing in the direction of each post in nu-

merical order, and stating on each post the approxi-

mate number of feet between the respective posts.

The next da}^, October 28, 1930, he posted a type-

written notice of location on his initial post, placed

it in a tobacco can and tied the can containing the

notice on his initial post.

On December 22, 1930, he filed a duplicate of his

posted notice with the Recorder of the Otter Precinct,

in which precinct and recording district the claim was

situate (R 37, 40).

This recorded notice, his certificate of location, is

as follows (R 39) :

'^Octmber 27, 1930, Notice of Location. Notice
is hereby given that I the undersigned here by
locate and Claim 20. (Twenty) across of ground
for placer mining purposes described as follow

—

to with being

''from this Initial stake 1320 feet down stream
to post No. 2, thence 660 feet cross the creek to

Post No. 3 thence 1320 feet up stream to post No.
4, thence 660 feet back to this Inintial Staie
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''this Claim is situated on righ— limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska

to be known Good Hoppe Claim Walter Sakow
Locator by

Walter Sakow (Signed)

Vitniss Peter Miscovich (Signed)

''Gold Discovered Oct. 27, 1930"

In the Spring of 1931, 1932 and 1933, he performed

annual assessment work upon his claim and held the

quiet and peaceable possession thereof imtil Septem-

ber 1934.

While segregating his claim from the public domain

on October 27, 1930, and making appropriation of the

ground included therein, he was accompanied by one

Peter Miscovich, who, on the same day, staked the

Honest claim (R 37) in the same general locality sev-

eral hundred feet further upstream.

Miscovich on the trial attempted to contradict

Sakow 's testimony as to the number of stakes Sakow

used in locating the Good Hope Claim, and in some

other immaterial particulars, but such attempt failed

by Miscovich 's own testimony that he (Miscovich)

had prepared the duplicate notices of Sakow 's location

in his own house, on his own typewriter, operated by

himself, and put his own signature to the notice itself

;

also by the further admission of Miscovich that in the

year 1935 and not before, but after this case was com-

menced, he abandoned the claim he staked on the same

day as Sakow staked the Good Hope (R 98, 100).
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IV.

ASSIGNMENTS OF ERROR.

A. ASSIGNMENT OF ERROR NO. 1 (R 187)

(Appellants' Brief, 17).

Defendants claim right and title to a portion of

plaintiff's Good Hope claim by virtue of a prior loca-

tion on July 6, 1926.

The evidence of plaintiff as to posted notice of loca-

tion and certificate of location is by Plaintiff's Exhibit

B (R 39). It is one document, or a duplicate original,

and is set out herein in full on pages 35 and 36 ante.

It is now claimed by appellants that this notice of

location and recorded certificate ^'fails to refer to a

natural object or permanent monument/'

Their argument is based upon sound legal authority,

but with no regard whatever to the undisputed evi-

dence on both sides showing conclusively and admit-

tedly that the Otter Valley contained no permanent

monument or natural object, no}' any well known min-

ing claim, on October 27, 1930, in the immediate

vicinity of Sakow's Good Hope location.

Otter Creek itself was the only object of this char-

acter or description there in the near vicinity.

Listen- to the witness Gotten on that subject, de-

scribing the situation about November 15, 1934, w^hen

he went to make a survey of the Good Hope claim

(R 23) :

''I went down to survey this claim, and I found
there were no government surveys there at that

time, and, in fact, I could find no indication of

any prior survey that I could really tie into. No
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one had ever set up any monument and estab-

lished true north and south, in plain words, so I

took and started from the Government Bridge,

something someone else could check. That is

near the town of Flat, and in the town of Flat.

That was about a mile and a half approximately

from this property claimed by Sakow, known as

the Good Hope."

Also defendant Donnelley (R 64) makes this state-

ment in connection with such survey as he was able

to make, referring to the same bridge mentioned by

Gotten

:

''We then went to the bridge across Otter Creek

at the upper end of the town of Flat and estab-

lished a point in the center of that bridge and
took a bearing and the distance to the Northwest

corner of the KPM Association. I went to the

bridge because it was the only thing around there

that you might call nearly a prominent object,

from which we might measure, and from which

anybody going down there could determine these

directions and distances and find the claims as

located on the map."

In the abstract, appellants' contention is correct,

but it would be wholly incorrect and a gross injustice

if rigidly applied here.

Within the Otter Precinct, Otter Creek and Flat

Creek are as conspicuous and as well-known as Wash-

ington's Monument in the City of Washington, D. C,

and for a bona fide locator of a mining claim to say

in his notice or recorded certificate that his claim is

"situated on the right limit of Otter Creek" fulfills
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the purpose of any such certificate in giving notice to

the world of the existence, identity and situs of the

claim.

In any event, appellants, claiming to be prior lo-

cators, were neither hurt nor misled by anything lack-

ing in Sakow's certificate of location.

Opposing counsel cites, amongst others, the language

of this Court in Cloninger v. Finlayson, 230 Fed. 890

:

''The name 'Claim No. 1 Bear Creek Placer

Mining Claim' does not necessarily mean that the

claim is located on Bear Creek, and if the claim

had been described as located on that creek, the

notice would still be insufficient to comply with

the statute, for a creek or river, without other de-

scription, will not answer for the natural object

required by statute, so as to give the claim defi-

nite location, and meet the requirements of Sec-

tion 2324, Revised Statute (Comp. St. 1913, Sec.

4620), which provides that the monument or nat-

ural object must be such 'as will identify the

claim'." (Italics ours.)

Sakow's notice fully meets the test set in this

opinion, in that:

1. It describes the claim as situated on Otter

Creek

;

2. It furnishes the further description: on

right limit of Otter Creek;

3. It furnishes the further information that

the line between Post No. 2 and Post No. 3 runs

across "f/^e creek"; and

4. It describes Sakow's corners as "Posts"

and refers to his four posts by numbers.
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Nobody contends there is any other creek but Otter

Creek in the vicinity of this claim.

Counsel also complains, in effect, that Sakow's loca-

tion as marked by him on the ground contains a less

area than his notice calls for and the law allows. Our

law does not penalize the locator of a mining claim

for that.

A mining location is not rendered invalid by a mere

variation or discrepancy between the boundaries of a

claim as staked on the ground and courses or dis-

tances described in the location notice or certificate.

Sturtevant v. Vogel, 167 Fed. 448;

Upton V. Larkin, 144 U. S. 19

;

40 C. J., p. 808, Sec. 222, Note 76 (a).

On this subject finally, they contend plaintiff's posts

are in no sense permanent monuments.

To the contrary, the Courts passing on this subject

say substantial posts are sufficient, no other means

being available to mark the boundaries and identify

the location on the ground.

''Stakes driven into the ground are the most

certain means of identification of mining claims

when there are no permanent monuments or nat-

ural objects other than rocks or neighboring

hills." Title 30, U. S. C. A., p. 185, Sec. 187, cit-

ing:

Credo Minmg icf- Smelting Co. v. Highland Min.

,c& Mill Co., 95 Fed. 911;

Hammer v. Garfield Min. etc. Co., 130 U. S.

291, 299;

Bennett v. Harkrader, 158 U. S. 441, 444;
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Ledoux V. Forester, 94 Fed. 600;

Vogel V. Warsing, 146 Fed. 949, 952

and others.

See also Title 30, U. S. C. A., p. 187, Sec. 192.

B. ASSIGNMENT OF ERROR NO. 22 (R 210)

(Appellants' Brief 27).

Complaint is made that the Coui-t, by sub-section B
of instruction 10 (R 172), erred in instructing the

jury that they ''need not consider whether or not

plaintiff's certificate of location complies with the law

as hereinbefore stated for the reason that the defend-

ants are not claiming under any location subsequent

to that alleged by the plaintiff."

Instructions should be interpreted in the light of

the evidence and theories presented by the respective

parties.

Smith <^ Co. V. KimUe et at., 162 N. W. 162.

Defendants contend Sakow's ground was included

in their re-locations called the Blue Bird and North

Star made July 6, 1926. Plaintiff contended such re-

locations never reached or took in any ground included

within his boundaries as claimed October 27, 1930.

Defendants, as claimed prior locators, could not be

hurt or misled by any failure of Sakow in the prep-

aration and recording of his location certificate, pro-

vided it substantially, and not technically, complied

with the law as to its contents.

The law gave Sakow the right at any time to amend
his location certificate provided he did so before rights



42

of others intervened. Our particular statute said so

in exact words almost by its proviso (Ch. 10, Sess.

Laws, 1915, Sec. 2). We know of no decision to the

contrary.

40 C. J., p. 808, Sec. 222.

Tonopah etc. Min. Co. v. Tonopah Mining Co.,

125 Fed. 389.

It is the policy of the law "not to avoid a location

for defects in the record but rather to give the locator

an opportunity to correct his record whenevei* defects

may be found in it." McEvoy v. Hymam., 25 Fed. 596,

600.

If the jury found, as they had a right to do under

the issues and evidence, that the Sheppard re-locations

were wholly on the left limit of Otter Creek and

Sakow's claun was on the right limit as we contended,

how could appellants be injured by a proper instruc-

tion of this kind? Or how would they be prejudiced

if the jury found from the weight of evidence that

McLellan and not Sheppard made the Sheppard re-

locations %

In prior instructions, the Court fully set forth the

law governing contents of location notices and location

certificates and we must assume the jury considered

all instructions together, as they were charged to do

by Instruction No. 18 (R 176).

There is no merit in the contention that such in-

struction was not warranted by the evidence or that it

was prejudicial to defendants.

It is perhaps not too much to assert that the ''null

and void" and ''abandonment" provisions of this
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Territorial law (Ch. 10, Sess. Laws 1915, Sec. 9) are

in conflict with the Federal laws and are also outside

of the legislative powder of the Legislature under our

Organic Act, as held by this Court in the case of

Betsch V. Humphrey, 270 Fed. 45, in reference to

forfeiture for failing to file affidavits of annual labor.

C. ASSIGNMENT OF ERROR NO. 9 (R 200)

(Appellants' Brief 31, 32).

We feel that in the foregoing pages we have already

laid the proper foundation to successfully refute the

argiunent now forced upon us in two sections of ap-

pellants' brief, lettered C at page 31, and numbered

II at page 32, which assert error of Court at the close

of the evidence in denying defendants' motion for in-

structed verdict in their favor on all grounds covered

by their Assignment No. 9.

Here we are confronted with the charge that plain-

tiff's first affirmative defense to defendants' second

amended answer gives ''color" to defendants' loca-

tions and establishes a /w/ma facie right in defendants

to the land in controversy, and that our second defense

goes much further and admits the Sheppard re-

locations.

If this be true, or if either statement be true, de-

fendants below should have asked for judgment on

the pleadings.

The allegations of our Amended Reply now^ in ques-

tion allege everywhere si)ecifically the "pretended"

locations of Sheppard.
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We fail to see any suggestion of such a last-minute

subterfuge in the text of defendants' motion for an

instructed verdict (R 200-201) based upon these al-

leged grounds. They should have raised these points

on the trial and not seek to change the issues now.

They conclude their argument by declaring that

jilaintiif "failed to introduce any evidence that the

ground included in Sakow's claim was vacant, im-

appropriated public domain of the United States.

Wherein did we fail? Let them point out in what

respect or how.

The weight of the whole evidence, clearly, con-

vincing, and satisfactorily, showed that the re-loca-

tions claimed to have been made by Sheppard were on

the left limit of Otter Creek ; that they were not made

by Sheppard but by Mcljcllan for himself in Shep-

pard 's name; that it was a physical impossibility that

their north end lines reached as far north as the south

bank of Otter Creek ; that neither defendant ever made

a claim to Sakow's ground until after McLellan died

and the price of gold was doubled; and that, on

October 27, 1930, Walter Sakow, a bona fide locator,

segregated the ground on the right limit of Otter

Creek from the public domain when it was open,

vacant, unoccupied and unappropriated, and made a

valid location thereof (Ante, pp. 23, 24).
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D. ASSIGNMENT OF ERROR NO. 18 (R 207)

(Appellants' Brief, 58).

Modification by the Court of defendants' requested

instruction No. 18 and the .^ivina: of said instruction

as so modified in the Court's Instruction No. 6 (R

169) did not shift or tend to shift the burden of proof

resting upon plaintiff. It properly stated the law

applicable to the facts in evidence and the issues made

by the pleadings. It was an affirmative presentation

of the issues from defendants' standpoint.

Affirmatively defendants set up their alleged title

to the disputed gromid coupled with a general denial

of plaintiff's Amended Complaint.

This instruction was most favorable to defendants,

and, as given, set forth precisely the theory of de-

fendants in the language of the tendered instruction

with the addition of the words *'by the preponderance

thereof" after the word '^evidence".

Surel}^ it would not be contended that the degree of

proof which would entitle defendants to a verdict in

their favor based on their affirmative defense should be

less than a preponderance of proof in their favor, after

weighing all the evidence on both sides.

This instruction must be considered, too, in connec-

tion with the Court's Instruction No. 9 (R 171),

setting forth the theory of plaintiff and concluding as

follows

:

"If, on the other hand, the evidence as to either

of the above mentioned matters should be in favor

of the defendants, or should be evenly divided,

you should not decide this case in favor of plain-

tiff." (Italics ours.)
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This instruction No. 6 as requested by defendants,

if given, would have authorized the jury to find for

defendants regardless of the degree of proof upon

their affirmative defense.

Any evidence to sustain such defense would have

been sufficient according to defendants' argiunent.

Hence we sa}^ the learned Court correctly modified

this requested instruction, committed no error in so

doing, and properly submitted the issue to the jury.

Grenerally, on this subject, we cite 64 C. J., pp. 960

to 975, Sees. 747 to 751, inc.

This latter section 751 says that '^if the charge as a

whole is a fair and complete presentation of the issues

and theories involved, error cannot, as a general rule,

be predicated on a portion of the charge."

Furthermore, appellants failed to take exception to

the charge as given by the Court in Instruction No. 6.

They did not commence to except to the charge as

given prior to Instruction No. 8 as given by the Court.

They acquiesced in the first seven instructions given

by the Court to the jury (R 207).

E. ASSIGNMENTS OF ERROR 15 AND 16 (R 205)

(Appellants' Brief, 60).

The Court refused to give these two requested in-

structions now assigned as error.

They are similar and consist of but two sentences

each, are long, involved, and anything but clear. They

could have no other effect than to confuse and mislead

the jury, if given in the charge.
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In addition, and this is the conspicuous vice in each

tendered instruction: Each assumes as an established

fact the actual existence and precise location of a so-

called KPM Association mining claim and the actual

existence and definite location of the so-called North-

erly boundary or line of a KPM Association mining-

claim.

These were two of the most important issues in the

case. The whole evidence, and especially defendants'

own evidence, miserably failed on each issue.

We respectfully refer the Court to our discussion

of these subjects heretofore on pages 15, 16, 29, 30 and

31 of this brief and adopt the same in opposition to

these assignments.

To bolster up their argument, appellants, at page 62

of their brief, quote Instruction No. 3 of the Court's

charge (R 168) and criticise the same.

No exception whatever was taken by defendants to

the Court's charge contained in Instruction No. 3, and

they cannot now be heard to complain.

The record of exceptions taken to the charge of the

Court commences at page 207 of the record (Assign-

ment No. 19, bottom of page 207).

In taking exceptions to instructions given, defend-

ants commenced at Instruction No. 8 and not before.

Besides, this instruction was a plain, correct and

sound exposition of the law^ and fully in consonance

with the principles announced in the authoi'ities re-

ferred to by appellants on page 63 of their brief.
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F. ASSIGNMENT OF ERROR NO. 19 (R 207)

(Appellants' Brief, 64).

Complaint is made of Instruction No. 8 of the

Court's charge on the subject of "power of attorney"

(R 170).

They say "the only evidence which could possibly

relate to this subject is the testimony of plaintiff as

follows" (App. Brief, 65).

They then quote a portion of Sakow's testimony on

direct and on cross-examination (App. B. 64, 65),

which they say (p. 67) "has all the ear marks of a

fabrication".

"Let him who is without sin cast the first stone."

By their verdict the jury passed upon the credibility

of all witnesses. No longer is this a live issue.

What are the facts shown by the record on the ques-

tion of testimony as to the law on the subject of

"powder of attorney"?

On the trial defendants themselves first raised the

subject of power of attorney in their cross-examina-

tion of Sakow (R 52) as follows:

"Then I went to see Harry Sheppard and at

the time I went up to talk to Harry Sheppard I

knew that a man, in order to stake a placer mining

claim, had to stake it himself, or he had to have

a jjower of attorney to stake it."

Again defendants themselves raised the subject of

power of attorney in their direct examination of the

defendant Sheppard as a witness (R 71) as follows:
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''At the time I staked these two claims and dis-

covered gold there I was familiar with mining
laws of Alaska. I knew at that time that I had
to stake the claims myself or give a man a power
of attorney.

'

'

In our Amended Reply (R 11) we alleged that

the pretended locations of the Blue Bird and North

Star by Sheppard on July 6, 1926, were not made by

him in good faith but were dumm}^ locations for the

use and benefit of Angus McLellan, and further, that

each of said pretended locations tvas made hy Angus

McLellan under the guise and in the name of

Sheppard.

Our code provides that all allegations of new matter

in the reply shall be deemed denied. Comp. Laws of

Alaska, 1933, p. 696, Sec. 3446, reads in part as fol-

lows:

"* * * the allegations of new matter in a reply

is to be deemed controverted by the adverse party

as upon a direct denial or the avoidance, as the

case may require."

From the allegations of our Amended Reply, it was

plain, we contended:

(a) That the ground was attempted to be

located not by Shepi^ard, but by McLellan.

(b) That McLellan in so doing, out of Shep-

pard 's presence, used the name of Sheppard for

McLellan 's use and benefit; and

(c) That McLellan had no legal authority

from Sheppard to stake mining claims.
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The issues on these subjects were clearly raised by

the pleadings.

Merely trifling with the Court are appellants in

asserting (App. Brief, 65) that:

*'The only evidence which could possibly relate

to this subject is the testimony of plaintiff as

follows:"

then quoting in extenso portions of his testimony on

direct (R 45, 46) and on cross-examination (R 52, 53),

hereinabove referred to.

These quoted portions of plaintiff's testimony make

no reference whatever to the subject of power of at-

torney, and do not even remotely ^'relate" to this

subject.

Twice more (App. Brief, 65, 66) they re-assert

plaintiff '^admitted" the Sheppard locations in his

Second Amended Reply. On the contrary we denied

the validity of these pretended locations.

They appear very hard pressed for any real ground

of argument tending to sustain their Assignment

No. 19.

The objections assigned to this Instruction No. 8

of the Court's charge is:

(a) No evidence in the case warranting such

an instruction;

(b) That there was never any contention or

claim that there was a power of attorney given

to Angus McLellan by H. P. Sheppard ; and

(c) That such instruction is confusing, mis-

leading and prejudicial.
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We have already shown there was evidence war-

ranting this instruction on the law governing use of a

power of attorney (Ante, p. 37). Not only was there

such evidence, but the same was tendered by defend-

ants. Sakow cross-examination (R 52). Sheppard di-

rect examination (R 71).

The contention raised by the pleadings and evi-

dence was that there was 7iot a powder of attorney

given to McLellan by Sheppard. Plaintiff claimed

there was not. Defendants admitted there was not

and contended none was needed because Sheppard

knew what the law^ was and knew that he had to stake

the claims himself or give a man a power of attorney

(R71).

This was a clear, plain, and easily understood in-

struction which could neither confuse nor mislead any

juror, and it was required by the issues in the case and

by the testimony proffered by defendants especially.

The authorities cited by appellants have no ap-

plication here.

Plaintiff's property and the title thereto should

not be lost to him by the collusion, chicanery, and
perfidy of defendants, manifested by this record. For
pure cold-blooded rapacity, the reported decisions of

this Court coming from Alaska show^ nothing like

it, except in the celebrated case of Tornanses v.

Melsing, 106 Fed. 775.
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G. ASSIGNMENTS OF ERROR 10 AND 11 (R 201, 202)

(Appellants' Brief, 69).

We now come to assigned errors 10 and 11—the

refusal of the Court to give defendants' request No.

1 (R 159).

This requested instruction is vitiated particularly

by the inclusion of the words ''or by any other per-

son" occurring in the second last line thereof after

the name "H. P. Sheppard".

The second sentence reads as follows

:

''And if you find that the time the plaintiff,

Walter Sakow, staked the Good Hope Placer

Mining Claim, that the ground covered thereby

was already covered and appropriated by a prior,

valid and existing location made by the defend-

ant, Harry P. Sheppard, or by any other person,

then your verdict must be for the defendants."

No reference whatever is made as to what the jury

shall base such finding upon.

The words "evidence", "lack of evidence", "the

whole evidence", "the weight of evidence", or "the

preponderance of the evidence '

', or the reverse, should

have been inserted in this proposed instruction, ac-

cording to the choice or intention of defendants.

Again it contains, after the name "H. P. Shep-

pard" the words "or any other person" when there

was no evidence offered by defendants that any other

person claimed to have located any part of Sakow's

claim. This requested instruction was a tacit ad-

mission that Sheppard may not have located the

ground they claim, but that Angus McLellan may
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have done so. It was proper for the Court to refuse

this requested instruction.

Error is also predicated on the Court's refusal to

give requested instruction No. 2 (Assignment of

Error No. 11—R 202).

This requested instruction consists of two sentences

only, the first sentence of which was proper and the

second sentence improper.

As a whole the instruction was highly improper

as it is not the duty of the trial Court to separate the

wheat from the chaff in a requested instruction. The

Court properly refused to give this requested instruc-

tion.

H. ASSIGNMENT OF ERROR NO. 20 (R 208)

(Appellants' Brief, 72).

This last assignment of appellants' brief challenges

Instruction No. 9 (R 171) of the charge of the Court

only as to paragraph (a) of said instruction No. 9.

Instruction No. 9 of the Court's charge consists of

three paragraphs which we set forth in full:

''You are instructed that, if you believe from

a preponderance of the evidence introduced in this

case:

(a) That the ground in controversy herein,

was open imappropriated public mineral land of

the United States in the month of October, 1930

(and the same would be open, unappropriated

public mineral land of the United States, unless

the said North Star and Blue Bird placer mining-

claims had been validly located and included the
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ground included in plaintiff's alleged Good Hope
placer mining claim and were kept alive by the

doing of proper assessment annual labor)
;

(b) That the plaintiff, Walter Sakow, in said

month made a valid location of said Good Hope,

or Good Hoppe, placer mining claim as defined

in these instructions, then your verdict should be

in favor of the plaintiff and you should proceed

to assess plaintiff's damages imder the instruc-

tions hereinafter set forth.

If, on the other hand, the evidence as to either

of the above mentioned matters should be in favor

of the defendants, or should be evenly divided,

you should not decide this case in favor of

plaintiff."

This entire instruction covers the law governing

the theory of plaintiff and must, of course, be read

and considered as a whole. It is not quite proper to

single out one single paragraph of a three-paragraph

instruction and except to that one paragraph only.

However, this first paragraph numbered (a) is said

to be ambiguous, confusing and misleading and an

"incorrect statement of the law".

This paragraph and the two other companion para-

graphs included in Instruction 9 embody the conten-

tion of plaintiff under the framed issues, and are

obviously responsive to the theory of plaintiff.

Nothing is specifically pointed out wherein it is open

to any objection urged against it.

The argument seems to be based on the fact that it

did not state anything about rights flowing from

plaintiff's long, undisturbed and acknowledged pos-
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session, and the acquiescence of defendants in such

possession until the first mining season after the death

of McLellan and the rise in the price of gold. The

criticism levelled at the first paragraph of Instruc-

tion No, 9 of the Court's charge is unmerited, and

that the charge of the Court as a whole fully and

fairly presented the law of the case applicable to the

issues.

We submit that the judgment herein should be

affirmed.

Dated, San Francisco, California,

April 18, 1938.

Respectfully submitted,

Cecil H. Clego,

Herman Weinberger,

Attorneys for Appellee.
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APPELLANTS' REPLY BRIEF.

Plaintiff,* in his brief, dwells almost exclusively

upon the subject of the invalidity of the defendants'

location in an effort to avoid a consideration of his

own. Instead of meeting the legal questions presented

by defendants' Specified Assignments of Error relat-

ing to the invalidity of plaintiff's location and the

Instructions of the Court to the Jury, as presented in

our opening brief, plaintiff has devoted almost his

entire efforts in considering the weakness of defend-

ants' titles and not the strength of his own. Plaintiff

is endeavoring to make "technical flaws" in defend-

ants' locations the basis of his right—irrespective of

*The parties to this appeal shall be referred to as they were designated
plaintiff and defendants in the lower Court.



the question as to whether plaintiff's location is valid

or invalid.

We are not going to be "side-tracked" from the

real questions presented by this appeal into a consid-

eration of matters, set forth in plaintiff's brief, which

do not in any way relate to the matters set forth in

our Specified Assignments of Error and which are

not presented in our opening brief.

PLAINTIFF MUST ESTABLISH LEGAL TITLE.

As stated in our opening brief (p. 7) the first

question to be determined is: Has the plaintiff suffi-

cient title to support an action under Chapter XCIX,
C.L.A. 1933, p. 753? Sections 3761 and 3763 of said

chapter provides

:

"Sec. 3761. Who may brini^' such action and
against whom. Any person who has a legal estate

in real propei'ty, and a present right to the pos-

session thereof may recover such possession, with

damages for withholding the same, by an action.

Such action shall be commenced against the person

in the actual possession of the property at the

time, or, if the property be not in the actual pos-

session of any one, then against the person acting

as the owner thereof."

"Sec. 3763. What to be i)leaded in complaint.

The plaintiff in his complaint shall set forth the

nature of his estate in the property, whether it be

in fee, for life, or for a term of years, and for

whose life or the duration of such term, and that

he is entitled to the possession thereof, and that

the defendant wrongfully withholds the same



from him to his damage in such smn as may be

therein claimed * * *"

The plaintiff in order to meet the requirements of

these sections alleged in paragraph II of his Amended

Complaint, in part, as follows

:

"That plaintiff* is now, and for more than four

years last past has been, the owner in fee as to

all persons, save and except the United States of

America, and entitled to the sole and exclusive

possession of that certain placer mining claim

known and described as follows, to-wit : The Good
Hope Placer Mining Claim, etc." (R. 2.)

These allegations were a vital and essential part of

l)laintiff''s cause of action and plaintiff w^as required

upon the trial to establish them by a preponderance

of the evidence.

Upon the trial plaintiff attempted to establish title

by proving a valid placer mining location made pursu-

ant to the general mining laws of the United States

and the supplemental laws enacted by the Alaska

Legislature.

We have pointed out in our opening brief (pp. 14-

32) that one of the essentials of a valid placer location

is the requirement that the locator shall file with the

Recorder of the Precinct, in which the claim is situ-

ated, a Certificate of Location, which must comply

with the requirements of the Federal and Territorial

Statutes as to what the Certificates of Location shall

contain, and cited the decisions of this Court to the

cff'ect that failure of a locator to record a Certificate

of Location substantially complying with the terms of

the statute rendered the locations void.



The first contention presented by us in our opening

brief, page 1, was:

"1. That plaintitf failed to record a certificate

of location describing the claim with reference to

some natural object, permanent monument, or

well known mining claim 'as will identify the

claim'."

The stateinent made by us in our opening brief that

a decision of this Court favoi-able to defendants on

this contention would obviate the necessity of this

(^ourt considering our other contentions, we reiterate

here. (Opening Brief, pp. 8, 9.)

PLAINTIFF CONCEDES THAT DEFENDANTS' CONTENTION
THAT PLAINTIFF'S RECORDED CERTIFICATE "FAILS TO
REFER TO A NATURAL OBJECT OR PERMANENT MONU-
MENT" IS BASED "UPON SOUND LEGAL AUTHORITY".

Plaintiff in his brief, page 37, concedes that the con-

tention of defendants that i^laintiff 's notice of location

and recorded certificate ^' fails to refer to a natural

object or permanent monument^' is '^ based upon sound

legal authority". But plaintiff seeks to avoid the

"sound legal authority" and the plain provisions of

the statute by claiming that the undisjnited evidence

shows conclusively that Otter Valley contained no

permanent monuments or natural objects or well

known mining claim, in October 27, 1930, in the imme-

diate vicinity of Sakow's Good Hope Location. And
in support of this contention quotes the testimony of

plaintiff's witness Gotten, and Donnelley. (Plaintiff's

Brief, pp. 37, 38.) But this very testimony proves
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that the Government bridge near and in the town of

Flat was a permanent monmnent by which plaintiff

could identify his claim.

Plaintiff says (Brief, p. 38) : ''Within the Otter

Precinct, Otter Creek and Flat Creek are as con-

spicuous and as well known as Washington's Monu-

ment in the City of Washington, D. C." The conjunc-

tion of Flat Creek with Otter Creek w^ould constitute

a natural object to which plaintiff could have tied his

location. The Court will recall that in Vogel v. War-

sing—from which we quote on page 21 of our opening

brief—the claim was described as lying ''about one

mile from Anvil Mountain in a southeasterly direc-

tion" and this Court held that in the absence of evi-

dence to the contrary that it must assume that it was

a recognized landmark. The fact that the tow^n of

Flat, the Govermnent bridge, and the conjimction of

Flat with Otter Creek, were all situated about a mile

and a half from plaintiff's location (R. 23) would not

for that reason prevent plaintiff* from referring to

them as natural objects or i^ermanent monuments.

Plaintiff also testified "My northerly line was at

the foot of the hill". (R. 33.) "There was a wagon

road coming down to the claim where I staked the

(rood Hope Claim, coming from the old summer road,

hill road down to the valley." (R. 33.) Plaintiff could

have described his claim with reference to the hill and

the roads. Furthermore, there was the north line of

the K.P.M. Association, which was established by the

uncontradicted testimony to be a "well known mining

claim". (Defendants' Opening Brief, p. 38.)



PLAINTIFF APPEALS TO THE COURT TO APPLY THE LAW
THAT CERTIFICATES OF LOCATION MUST DESCRIBE THE
CLAIM WITH REFERENCE TO SOME NATURAL OBJECT,
PERMANENT MONUMENT, OR WELL KNOWN MINING
CLAIM, AS WILL IDENTIFY THE CLAIM, AS AGAINST
SHEPPARD'S LOCATION BUT NOT TO APPLY THE SAME
LAW AGAINST HIS LOCATION.

A.i^ain on page 38 of defendants' brief, it is said, ''In

the abstract, appellants' contention is correct but it

would be wholly incorrect and a gross injustice if

rigidly applied here".

Plaintiff cites no authority in support of this state-

ment.

We pointed out in our opening brief, pages 28 and

29, that the Statutes requiring Certificates of Location'

to be recorded, and what they shall contain, are man-

datory., and cited the decisions of this Court in support

thereof. It is an essential act of location. Without it

a locator cannot acquire a legal title. The Alaska Stat-

ute has declared that any placer mining claim located

or attempted to be located in violation of the provi-

sions of the Act, shall be null and void. One of the

provisions of the Act is that the Certificate of Location

shall "set forth the description with reference to some

natural object, permanent monument, or well known

mining claim together with a descrij)tion of the bound-

aries thereof, so far as applied to the numbering of

stakes or monuments." (Opening Brief, p. 15.)

The lower Court and this Court are without au-

thority to dispense with this requirement in this or

any other case. We can see no merit, whatsoever, in

the contention of plaintiff that the provisions of the

Act requiring a Cei-tificate of Location to be recorded,



should not be applied here, as to him. On page 7, of

his brief, plaintiff says: ''On the trial we contended

successfully and now contend that Sheppard made no

valid locations of the Blue Bird and North Star

because; * * *

"2. That neither of said locations were tied to

a well hnoivn mining claim;''

Plaintiff would have this Court apply the rule most

rigidly against his adversaries in order to defeat their

locations but insists that: ''Tt would he wholly incor-

rect and a gross injustice if rigidly ap)plied here''

meaning thereby against him. Why would it be wholly

incorrect and a gross injustice to apply it against the

plaintiff ? It is established by the record that plaintiff

is a ''rank jumper" and that he is endeavoring to

thrust defendants out of the possession of their claims

because of alleged technical defects in theii* locations.

And he is asking the Courts to aid and abet him in this

nefarious enterprise by refusing to apply to his loca-

tion the same law which he invokes the Court to apply

against defendants' locations in order to defeat their

titles.

Plaintiff's contention on page 39 of his brief, that

his notice fully meets the decision of this Court in

Cloninger v. Finlaison, 230 Fed. 98, need not be con-

sidered seriously. That case holds directly against

plaintiff* 's contention. It holds that: "A creek or

river without other description, will not answer for

the natural object required by statute so as to give the

claim definite location." And, as pointed out in our

opening brief, page 24, the words "right limit" and
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the word ''creek" used in the body of the notice do

not make the notice any more definite but merely

create confusion. Otter Creek is at least eight or nine

miles long. (R. 51.) Applying the test as stated by

this Coui-t in Smith v. Cascaden, 148 Fed. 792, 794

(Defendants' Opening Brief, p. 19.) Could a person

—in view of the customary mode of describing mining

claims in the Otter Precinct of Alaska—w^ith the in-

formation given by plaintiff 's recorded Certificate of

Location find plaintiif 's location on the ground with

i-easonable certainty by going to the objects referred

to in the notice? We submit it would be an impos-

sibility. Where would the person search? Must he

search for stakes on the right limit of Otter Creek

from its mouth to its source? To hold plaintiff's

certificate sufficient would require such an investiga-

tion. It would require the impossible.

PLAINTirr'S SO-CALLED STAKES NOT PERMANENT
MONUMENTS.

In our opening brief (p. 25) we did not say that

substantial stakes driven in the gromid may not be

permanent monuments under all circumstances, what

we did say was that the "stakes or posts referred to

in the (i^laintiff's) location notice are improperly de-

scribed as such". That "stakes" restinu' upon the top

of frozen ground and "braced with small sticks" to

keep them standing did not meet the T'equirements of

the Alaska Statute which requires "substantial stakes

or posts to be placed at each comer or angle of the



claim"; and that in no sense of the words could the

stakes described by plaintiff in his testimony be con-

sidered ''permanent monuments".

We submit that plaintiff's brief concedes the in-

validity of plaintiff's location and that the judgment

of the lower Court should be reversed with directions

that judgment be entered for defendant.

Dated, Fairbanks, Alaska,

April 29, 1938.

Respectfully submitted,

Chakles E. Taylor,

Julian A. Hurley,

John L. McGinn,

Attorneys for Appellants.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA NORTHERN DIVISION

B. W. HOLEMAN, as Receiver of

The First National Bank of Bishop,

Plaintiff,

vs.

NATURAL SODA PRODUCTS
COMPANY, a corporation,

Defendants

No. C-54-H

CITATION
ON

APPEAL

UNITED STATES OF AMERICA ss

THE PRESIDENT OF THE UNITED STATES
TO DAVID B. SCOTT, Receiver in Equity of the above

named defendant corporation, and to GIBSON, DUNN
& CRUTCHER, a law firm, GREETING:

YOU ARE HEREBY CITED AND ADMON-
ISHED to appear before the United States Circuit Court

of Appeals for the Ninth Circuit, in the City of San Fran-

cisco, on the 16th day of October, 1937, pursuant to the

appeal duly allowed and filed in the above entitled Court,

wherein Hubert F. Laugharn, as Trustee in Bankruptcy

of the estate of Watterson Bros., Inc., a corporation, and

Friend W. Richardson, as Superintendent of Banks of the

State of California, and Trustee in charge of Inyo County

Bank in liquidation, are the appellants, and you, the said



David B. Scott, as such Receiver in Equity, and the said

Gibson, Dunn & Crutcher, a law firm, are the appellees,

to show cause, if any there be, why the order mentioned

in said appeal, viz., the order of the above entitled Court

made and entered in the above entitled action on Septem-

ber 1, 1937, allowing the final account and supplement

to final account of David B. Scott, as such equity Re-

ceiver, and allowing the amended petition for attorneys'

fees and expenses of Gibson, Dunn & Crutcher, the said

law firm, should not be reversed and corrected, and why

speedy justice should not be done by the parties in that

behalf, and to do and receive what may appertain to jus-

tice to be done in the premises.

WITNESS the Honorable WILLIAM P. JAMES,
United States Judge for the Southern District of CaH-

fornia, September 16, 1937.

Wm P James

District Judge

Receipt of a copy of the within Citation on Appeal is

hereby acknowledged this 16 day of September, 1937.

Received copy of the within document Sep. 16, 1937,

Gibson, Dunn & Crutcher, per I. J.

W. I. Titus, Per B. Kinsen

Attorney for David B. Scott, Receiver

[Endorsed] : Filed Sep. 16, 1937 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.



No. C-54-H

ORDER
APPOINTING
RECEIVER

Equity No. C-54-H

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NORTHERN DIVISION.

B. W. HOLEMAN AS RECEIVER
OF THE FIRST NATIONAL
BANK OF BISHOP,

Plaintiff,

-vs-

NATURAL SODA PRODUCTS
COMPANY, A CORPORATION,

Defendant.

Upon reading the verified bill of complaint herein and

the answer thereto on file in this cause, it is hereby

ORDERED that DAVID B. SCOTT be, and he is here-

by, appointed Receiver of all the properties, assets and

business of Defendant Natural Soda Products Company,

a corporation.

IT IS FURTHER ORDERED that said DAVID B.

SCOTT do forthwith take and subscribe an oath faith-

fully to perform his duties as such Receiver, and that he

do further execute an undertaking with surety to be ap-

proved by this Court in the sum of Twenty-Five Thou-

sand Dollars, to the effect that he will faithfully dis-

charge the duties of Receiver in this action, and obey the

orders of the Court therein.

Presented and signed in the Northern Division at

Fresno.

Wm. P. James

Judge.

Dated: November 22, 1927.

[Endorsed] : Filed Nov. 22, 1927 R. S. Zimmerman

Clerk By Louis J. Somers, Deputy Clerk.



[Title of Court and Cause.]

SUPPLEMENTAL ORDER APPOINTING
RECEIVER.

It appearing to the Court that an Order in the above

entitled matter was made by said Court on November 22,

1927, appointing DAVID B. SCOTT as Receiver, and

said DAVID B. SCOTT having fully quaHfied as Re-

ceiver under said Order.

IT IS NOW FURTHER ORDERED that said

DAVID B. SCOTT as such Receiver, in order to bring

about the necessary conservation of the assets of the above

named Defendant, and for the further protection of the

rights of creditors, bondholders, and stockholders of said

Defendant, shall forthwith take into his possession all

property, real, personal, and mixed of every kind and

nature wheresoever situate belonging to said Defendant,

together with all cash on hand, deposits in banks, and

shall until further order of the Court take into his pos-

session as such Receiver all earnings, income, rents, issues,

profits, and assets of every and any kind belonging to

said Defendant, and

IT IS FURTHER ORDERED that until the further

Order of this Court said Receiver is further authorized

to take immediate and full possession of all property and

assets of every kind belonging to said Defendant, or to

which said Defendant may become entitled for the pur-

pose of managing and operating the business of said De-

fendant; that said Receiver shall continue to conduct the

business of the Defendant Corporation, as he to his best

discretion may find proper and as authorized by the

Court and that said Receiver do any and all things

necessary and proper to preserve and protect the property,
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business, and assets of the Defendant Corporation, with

full power to employ and discharge all managers, officers,

employees, and servants thereof; that said Receiver may

incur such expenses, and may make such demands as

may be necessary to properly manage and operate said

business, and to continue the same. Said Receiver is

further authorized to petition for authority of this

Court, with or without notice to issue Receiver's Cer-

tificates conferring all first and prior liens on all of

the property and assets of the Defendant Corpora-

tion, for the purpose of securing existing debts, debts

of Receiver, for paying matured or maturing claims of the

Defendant, to borrow for payrolls, materials, and ex-

pense necessary to continue the business of Defendant

Corporation, to sell products thereof for cash, or on

credit, and to contract the sale of said products.

IT IS FURTHER ORDERED that said Receiver may

collect all rents, income, accounts, and notes receivable;

that he may sue to recover any property or money due or

owing, or to become due, or owing, to Defendant Corpo-

ration; to intervene or continue for the Defendant any

suits in law or equity concerning any of Defendant's

property.

IT IS FURTHER ORDERED that said Receiver may

employ such counsel and attorneys as may be approved

by the Court, and to exercise in all things in the execution

of this Trust the usual powers of the Receivers in equity,

and all the powers of the Defendant Corporation as the

same might be exercised by said Defendant without this
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receivership, subject to the duty of said Receiver to ac-

count for his acts, and to be held responsible for his fail-

ure to act properly, and according to the Orders of this

Court.

IT IS FURTHER SPECIFICALLY ORDERED and

directed that all banks and/or trust companies having in

their possession funds of the Defendant shall deliver the

same under and by virtue of the terms of this Order to the

said Receiver.

IT IS FURTHER ORDERED that all persons, firms,

corporations, partnership, and individuals, be enjoined

from levying upon, attaching or intermedling with any

of the property of the Defendants, and/or from bringing,

or maintaining any legal, or equitable process for the

adjudication of claims against Defendant except in this

proceeding, and that all officers, agents, employees, and

servants of the Defendant be, and they hereby are en-

joined from in any manner interfering in any way with

the activities, or duties, of said Receiver.

IT IS FURTHER ORDERED that within sixty (60)

days from date of this Order said Receiver shall mail to

each known stockholder of record of said Defendant a

notice of this receivership, and of its purpose, direct to

said stockholder at his last known place and address, and

deposit it in the nearest United States Postoffice so ad-

dressed, postage prepaid.

IT IS FURTHER ORDERED that all holders of said

stock, or any persons claiming any rights thereto, or

therein, shall file with the said Receiver at such address as
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such Receiver may designate a sworn statement of any

claim made within sixty (60) days after the maihng of

said notice above specified.

IT IS FURTHER ORDERED that said Receiver

cause a notice setting forth the facts of said Receivership,

to be pubhshed at least four (4) times within sixty (60)

days in some newspaper of general circulation in the

County of Inyo, State of CaHfornia, San Francisco, Cali-

fornia, and Los Angeles, CaHfornia, and that within sixty

(60) days after the first pubHcation of said notice to

creditors, all creditors be required to file their verified

claims with said Receiver, or be forever barred from as-

serting any such claims, unless said time be extended by

further Order of this Court.

IT IS FURTHER ORDERED that said Receiver may

apply to this Court for such further orders in the above

entitled matter as to him may seem proper.

Wm. P. James

United States District Judge.

Dated, December 5th, 1927.

[Endorsed] : Filed Dec. 5, 1927, R. S. Zimmerman,

R. S. Zimmerman Clerk.



[Title of Court and Cause.]

FINAL REPORT OF RECEIVER, STATEMENT OF
CREDITORS' CLAIMS, PETITION FOR
FINAL DISTRIBUTION AND DISCHARGE
OF RECEIVER.

TO THE HONORABLE UNITED STATES DIS-

TRICT COURT, SOUTHERN DISTRICT OF
CALIFORNIA, NORTHERN DIVISION:

Your petitioner David B. Scott, Receiver in the above

entitled matter, respectfully shows

:

I.

That on April 29th, 1932, a decree and order was en-

tered herein confirming the sale of the assets of Natural

Soda Products Company to Kinzie Miller, and directing

the Receiver to make a conveyance and transfer of the

assets so sold; that in conformity therewith, petitioner

did convey the said assets to Natural Soda Products Com-

pany, a Delaware corporation, assignee of Kinzie Miller,

which assignee thereupon paid all of the consideration

directed and agreed to be paid and in every respect com-

plied with all of the terms and conditions of the said

decree and order. In conformity with said decree and

order, to which particular reference is hereby made, peti-

tioner did make all of the conveyances and transfers

therein provided for and contemplated, which are now

effective.
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11.

That at the time of the hearing confirming said sale,

petitioner reported that upon the completion of all sale

proceedings, he would have on deposit for the benefit of

creditors the sum of $22,225.00

That with accrued interest of 232.28

said sum now amounts to $22,457.28

That since that date, petitioner has

paid the following items:

Galen H. Welch, Income Tax Col-

lector, as additional taxes for the

1930 period, a preferred claim

of $769.11

Fidelity and Deposit Company of

Maryland, Premium on Receiver's

Bond 125.00

Reserve for final costs of closing,

the sum of 100.00 994.11

Leaving for distribution to creditors $21,463.17

III.

That Schedule "A", which is hereto attached, is a full

and complete list of creditors and the amounts of their

claims, which are approved as general creditors not en-

titled to any preference, and which should be ratably

paid.

IV.

That Schedule "B" hereto attached is a full and com-

plete list of all creditors whose claims have been filed

herein, which have been disallowed as having no just
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claim against the assets in the possession of the Receiver,

none of whom should have any claim of any kind what-

soever.

V.

That the State of California makes some claim against

the assets for money due for franchise taxes to the State

of California. That no suit has been filed against the

Receiver therefor, although a suit was filed against the

corporation, after the qualification of the Receiver as

such, and a Hen was recorded against the corporation's

assets in Inyo County, California. That counsel for Re-

ceiver has urged the filing of a proper claim herein by the

State of California, but no such claim has ever been filed.

VI.

That on April 23rd, 1932, by and with permission of

this court, a suit was filed in the Superior Court of the

State of California, in and for the County of Los Angeles,

entitled "E. C. Brown, Plaintiff, vs. David B. Scott, as

Receiver of Natural Soda Products Company, a Corpora-

tion, Henry Wright, John Doe and Jane Doe, Co-partners

;

Henry Wright, John Doe, John Doe Leary and Margie

Badgett, individually, Defendants," and numbered

"339445"; that petitioner has filed an answer to said suit

denying all liability under any of the claims therein set

forth; that the total amount claimed against petitioner as

Receiver by said case is Sixteen Thousand, One Hundred

Fifty-four Dollars ($16,154.00) ; that petitioner recog-

nizes no liability under said suit or any of the claims as-

serted therein and states that the same should be dis-

allowed.
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WHEREFORE, petitioner prays:

1. That an order to show cause be issued, directed to

all persons claiming any interest in the receivership estate

and requiring them to show cause, if any they have, why

all of the assets of the receivership estate reported herein

should not be paid ratably to the creditors named and set

forth in Schedule "A" hereto attached and prorated as

general claims according to the amounts of the claims

therein set forth; and failing to show cause as herein

directed, be forever barred from asserting any other

claim against petitioner herein or the receivership estate.

2. That at the time of hearing of the said order to

show cause the validity and/or invalidity of all asserted

claims be determined.

3. For an order authorizing and directing petitioner

to disburse the funds in his hands as here reported.

4. For an order settling this account, discharging the

Receiver and releasing his official bond.

5. And for such further relief as may be meet in the

premises.

David B. Scott

David B. Scott, Petitioner.

W. I. Titus

W. I. Titus, Attorney for Petitioner.
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STATE OF CALIFORNIA,

)

) ss.

County of Los Angeles. )

DAVID B. SCOTT, being by me first duly sworn, de-

poses and says : that he is Receiver in Equity of Natural

Soda Products Company, the petitioner in the above en-

titled action; that he has read the foregoing Final Report

of Receiver, Statement of Creditors' Claims, and Petition

for Final Distribution and Discharge of Receiver and

knows the contents thereof; and that the same is true of

his own knowledge, except as to the matters which are

therein stated upon his information or belief, and as to

those matters that he believes it to be true.

David B. Scott

SUBSCRIBED AND SWORN to before me this 12th

day of December, 1932.

[Seal] Gertrude GHdden

NOTARY PUBLIC in and for the County of Los

Angeles, State of California.
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SCHEDULE ''A"

Ames-Harris-Neville Co.,

2800 Seventeenth St.,

San Francisco, Calif $ 299.10

Oarlock Packing Co.,

Palmyra, New York 78.55

Interstate Telegraph Co.,

Bishop, CaHf 49.32

Standard Oil Co. of California,

Bakersfield, Calif 478.69

Western Union Telegraph Co.,

Los Angeles, CaUf 26.20

Mrs. G. F. Marsh,

Lone Pine, Calif 29.60

California Hardware Company,

1st and Alameda Sts.,

Los Angeles, CaHf 254.18

Lone Pine Lumber Co.,

Lone Pine, Calif 155.16

Charles H. Hanson,

Owenyo, CaHf 13.56

Owens Valley Electric Co.,

Lone Pine, Calif 571.21

Inyo Register,

Bishop, Calif 12.32
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Inyo Marble Co.,

San Fernando Bldg.,

Los Angeles, Calif 950.00

Ruth Gallaher,

Bishop, Calif 12.50

Southern Sierras Power Co.,

Riverside, CaHf 12,537.44

H. Boxerman,

24l6y2 Malabar,

Los Angeles, CaHf 28.10

Dr. P. F. McDonnell,

c/o Hugh Henry Brown,

800 Foxcroft Bldg.,

San Francisco, Calif.

Principal $ 5500.00

Interest at 8% from May

31, 1927, to Nov. 22, 1927.... 217.56 5,717.56

W. P. Rankin,

Box 272,

Modesto, Calif.

Principal $ 2000.00

Interest at 8% from Feb. 10,

1927, to Nov. 22, 1927 128.00 2,128.00
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SCHEDULE "A"

(Continued)

Mrs. Jennie Walline,

Bishop, Calif.

Principal $ 1000.00

Interest at 8% from May 10,

1927, to Nov. 22, 1927 44.22 $ 1,044.22

A. F. Kilpatrick,

Bishop, Calif.

Principal 16500.00

Interest from Aug. 3, 1926,

to Nov. 22, 1927 1080.23 17,580.23

Leroy Shipley,

Bishop, Calif.

Principal 2500.00

Interest at 8% from May 25,

1927, to Nov. 22, 1927 103.34 2,603.34

Wells Fargo Bank & Union Trust

Co.,

4 Montgomery St.,

San Francisco, Calif.

Principal 29726.69

Interest 144.48 29,871.17
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Mrs. W. W. Yandell,

Bishop, Calif.

Principal 2500.00

Interest at 8% from April

26, 1927, to Nov. 22, 1927.... 118.34 2,618.34

Mr. and Mrs. W. W. Yandell,

Bishop, Calif.

Principal 20000.00

Interest at 8% from July 1,

1927, to Nov. 22, 1927 640.00 20,640.00

Pacific Clay Products Co.,

1151 So. Broadway,

Los Angeles, Calif 905.61

Jess Hession, Trustee Watterson Bros. Inc.,

Bishop, CaHf 91,971.77

Inyo Development Co.,

c/o Great Western Electro Chemical Co.,

9 Main Street,

San Francisco, Calif 8,519.25

Will C. Wood, State Supt. of Banks,

San Francisco, Calif 194,589.01

B. W. Holeman, Receiver of

The First National Bank of Bishop,

Bishop, CaHf.

Promissory note—principal, interest,

costs and attorney's fees 7,809.78
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SCHEDULE "B"

Ellen M. Donlon, Ida N. DeYoe,

Kate A. Bortells and Estelle Mines Corp.

c/o John Hall, Attorney,

701 Standard Oil Bldg.,

Los Angeles, Calif $ 32,388.37

(Settled by stipulation)

Standard Boiler Works,

5001 So. Boyle Ave.,

Los Angeles, Calif 326.95

Owens Valley Electric Co.,

Lone Pine, Calif (J^7,7Z

E. C. Brown, Assignee of Inyo Marble Co.,

c/o Perry F. Backus, Attorney,

590 I. W. Hellman Bldg.,

Los Angeles, Calif 16,154.00

Inyo Livestock & Mortgage Co.,

Bishop, CaHf 46,400.00

J. S. & Rose McQuillan,

c/o Hugh Henry Brown,

800 Foxcroft Bldg.,

San Francisco, Calif.

Principal $5000.00

Interest at 8% from May 3,

1927, to Nov. 22, 1927 232.22 5,232.22

[Endorsed] : Filed Dec. 14, 1932 R. S. Zimmerman

Clerk By J. M. Horn, Deputy Clerk
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[Title of Court and Cause.]

PETITION FOR EMPLOYMENT OF COUNSEL

Your petitioner, David B. Scott, the duly appointed,

qualified and acting Receiver in the above entitled matter,

respectfully shows:

That petitioner is made a party defendant in a certain

action pending in the Superior Court of the State of

California in and for the County of Los Angeles, entitled

''E. C. Brown, Plaintiff, versus David B. Scott, as Re-

ceiver of Natural Soda Products Company, a corporation;

Henry Wright, John Doe and Jane Doe, co-partners;

Henry Wright, John Doe Leary and Margie Badgett,

individually. Defendants", and numbered 339445; and

that said case will be tried sometime after January 1st,

1935.

That W. I. Titus, Esq., has been conducting the defense

of said action for petitioner up to the present time but

will be unable to be present for the trial of said action at

the time it will be set for trial; that petitioner has con-

sulted the firm of Gibson, Dunn and Crutcher, who have

signified their willingness to undertake the defense of said

action for petitioner herein, and petitioner is desirous of

employing the said firm for said purpose.

WHEREFORE, petitioner prays for an order of this

court authorizing him to employ the firm of Gibson, Dunn

and Crutcher to defend the petitioner in the above entitled

case in State court, and, upon the conclusion of said trial,
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to compensate the said firm of Gibson, Dunn and Crutcher

for said services in said matter in such amount as to this

court may seem proper.

David B. Scott

David B. Scott, Petitioner.

W. I. Titus

W. I. Titus,

Attorney for Petitioner.

ORDER

Upon the petition of David B. Scott, Receiver in the

above entitled matter,

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED:

That said petitioner be authorized and directed to em-

ploy the law firm of Gibson, Dunn and Crutcher to appear

and defend him as such Receiver in all proceedings men-

tioned in the said action referred to in the petition herein;

and that, upon the conclusion of the proceedings in the

said case, petitioner be authorized to compensate the said

firm of Gibson, Dunn and Crutcher for their services in

said matter in such amount as to this court may seem

proper.

Wm. P. James

Judge of the United States District Court.

DATED: December 5th, 1934.

[Endorsed] : Filed Dec. 5, 1934, R. S. Zimmerman

Clerk By L. Wayne Thomas, Deputy Clerk
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[Title of Court and Cause.]

AMENDED PETITION FOR ATTORNEYS' FEES
AND DISBURSEMENTS

TO THE HONORABLE WM. P. JAMES, JUDGE OF
THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,
NORTHERN DIVISION:

Your petitioners, Messrs. Gibson, Dunn & Crutcher,

respectfully show:

I.

That David B. Scott is the duly appointed, qualified and

acting receiver in the above entitled matter.

II.

That by order of this Honorable Court, dated December

5, 1934, your petitioners were retained to defend the re-

ceiver in the above entitled matter, David B. Scott, in the

case of E. C. Brown vs. David B. Scott, as Receiver of

Natural Soda Products Company, et al., No. 339445, in

the Superior Court of the State of California, in and for

the County of Los Angeles; that under the terms of said

order of this Honorable Court, the compensation to be

paid to your petitioners was to be such as this Court may
deem proper.

III.

That thereafter on the 20th day of December, 1934,

your petitioners consented to be and were substituted as

counsel for the said David B. Scott in the aforementioned

action in the place and stead of W. I. Titus, attorney for

the said David B. Scott; that thereupon your petitioners
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made a full and complete investigation of the issues of the

said case of E. C. Brown vs. David B. Scott.

IV.

That the issues of said case of E. C. Brown vs. David

B. Scott presented complicated problems of law and fact.

The issues involved questionable titles to mining claims

dating back as far as 1910, with the result that numerous

witnesses had to be traced and, where possible, inter-

viewed. In the course of preparation for the defense of

said case, your petitioners drew up extensive memoranda

of law, prepared a large number of pleadings, interviewed

many witnesses and carried on a considerable correspond-

ence. That such preparation was necessary for the proper

defense of the case. In connection therewith your peti-

tioners have hereinafter set forth an itemized account

of the time spent by them or their associates in the prepa-

ration and trial of said case, duly allotted as to type of

work done. The office of your petitioners is located in the

City of Los Angeles, State of California.

Number
of Hours

Mr. H. F. Prince-

Conferences. Actual time on case 5

Mr. J. Stuart Neary

—

Trip to Lone Pine, County of Inyo, State of

CaHfornia, for depositions of J. D. Leary,

et al., witnesses for the defense, December

15, 1935 and interviewing witnesses at Lone

Pine, 3 days. Actual time on case 24

Trip to San Fernando to interview J. Men-

zies, January 2, 1936, Yi day. Actual time

on case 3
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Nine days trial of case of E. C. Brown v.

David B. Scott, beginning June 18, 1936.

Actual time on case 45

Conferences in preparation of said case.

Actual time on case 28

Number

of Hours

Mr. Henry B. Ely-

Trip to Keeler, County of Inyo, State of

California, January 18, 1935, for deposition

of Chester O. Best, a witness for plaintiff in

said case, and to interview witnesses Margie

Badgett, J. D. Leary, et al, 2 days. Actual

time on case 16

Trip to Lone Pine, County of Inyo, State

of California, for the deposition of J. D.

Leary, et al., December 15, 1935, and to in-

terview witnesses Joe Saucillo, et al., 3 days.

Actual time on case 24

Trip to Portland, Oregon, to take deposi-

tions of Fred Warde and Mrs. Fred Warde,

June 11, 1936, witnessses for the defendant

in said case, 2^ days. Actual time on case 22

Four trips to San Fernando, California, to

interview J. Menzies on February 9, 1935,

February 16, 1935, January 2, 1936, and

July 1, 1936. Approximately 3^ a day for

each trip. Actual time on case 16

Trip to Santa Ana November 17, 1935, to

interview A. J. Padgam, ^ day. Actual

time on case 3
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Trip to Pasadena, California, February 18,

1935, to interview Vernon Schaap ^ day.

Actual time on case 1^

Trip to Pasadena, California, to interview

Louis Shetler November 15, 1935, Y\ day.

Actual time on case 1^

Trip to Pasadena, California, June 16, 1936,

to interview Louis Shetler, ^ day. Actual

time on case 3

Time at office, preparing pleadings, inter-

viewing witnesses, legal research and general

preparation of the defense of the case.

Actual time on case 257

Time at trial of the case of E. C. Brown vs.

David B. Scott, 9 days. Actual time on case 45

Mr. George D. Jagels

—

Time at trial of the case of E. C. Brown vs.

David B. Scott 5

Conferences and legal research. Actual time

on case 10

Number
of Hours

Hugh Butler-

Assisting at the trial, 8 days. Actual time on

case 40

Legal research 20

Total 569 hours



25

That the sum of $3500. is the fair and reasonable com-

pensation for the services rendered as hereinabove set

forth.

V.

That attached hereto, marked Exhibit "A" and made a

part hereof as if fully set out herein, is a statement of the

amounts expended and amounts received for expenses in

the matter of the case of E. C. Brown vs. David B.

Scott, above referred to. That the said expenditures

were necessary and proper in the preparation of the said

case and that there is now due and owing to your peti-

tioners the sum of $76.97, being the amount in excess

of the sums received by your petitioners from David B.

Scott, as Receiver of Natural Soda Products Company.

VI.

That your petitioners have incurred an expense of

$250.00 for the services of Mr. James Clark Sellers, a

hand and typewriting expert, who was called as a witness

on behalf of the defendant David B. Scott in the afore-

mentioned case during the trial of said case. The said

expense is reasonable and proper.

VII.

That after the trial of said case of E. C. Brown vs.

David B. Scott had proceeded as above, it became ap-

parent to your petitioners that there was a possibility that

a judgment in the trial court might be rendered against

the said David B. Scott, as Receiver of Natural Soda

Products Company, a corporation, in excess of the sum

of Twenty Thousand Dollars ($20,000.00); that your
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petitioners were successful in obtaining a compromise and

settlement of the said case in the sum of Twelve Thou-

sand Five Hundred Dollars ($12,500.00), each party to

pay his own costs, which compromise and settlement was

directed and approved by this court.

WHEREFORE, your petitioners pray:

(1) That an order be made authorizing and directing

David B. Scott, as Receiver of Natural Soda Products

Company, a corporation, to pay to your petitioners the

sum of Thirty Five Hundred Dollars ($3,500.00) as com-

pensation for their services in defending the case of E. C.

Brown vs. David B. Scott, as Receiver of Natural Soda

Products Company, a corporation, et al., No. 339445, in

the Superior Court of the State of California, in and for

the County of Los Angeles.

(2) That an order be made authorizing and directing

David B. Scott, as Receiver of Natural Soda Products

Company, a corporation, to pay to your petitioners the

sum of Three Hundred Twenty-six and 97/100 Dollars

($326.97) as disbursements and costs incurred by your

petitioners in the defense of the case of E. C. Brown vs.

David B. Scott, as Receiver of Natural Soda Products

Company, a corporation, et al.. No. 339445, in the Su-

perior Court of the State of California, in and for the

County of Los Angeles.

(3) For such further and other relief as to this Court

may seem meet and proper in the circumstances.

GIBSON, DUNN & CRUTCHER,

By J. C. Macfarland

Henry B. Ely

Of Counsel
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EXHIBIT ^^A
"

Statement of amounts expended and amounts received

for expenses in the matter of

E. C. BROWN vs. DAVID B. SCOTT, et al #339445

1935 Dr. Cr.

Jan. 18 Henry B. Ely, cash advanced

for trip to Inyo County re

Brown 25.00

22 Henry B. Ely, balance re trip

to Inyo County 8.35

23 Inyo Marble Company, 2

copies of deposition of

Chester O. Best 2.52

Feb. 14 Telegram .50

21 Photocopy Service Co., photo-

copies 5.30

25 R. S. Zimmerman, Clerk,

copy of verdict re convic-

tion of D. Dunn 1.25

Mar. 1 M. Reynolds, County Rec-

order Inyo County, certified

copy of proofs of labor on

Imperial claim and notice

of location re Marble

Queen claim 41.18

5 U. S. District Court, Inyo

Marble Co. v. Leary, certi-

fied copy of letter, etc. 1.25

16 Telegram .76
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18 County Clerk, Inyo County,

certified copy of decree of

dismissal .75

22 A. A. Brierly, 1 map of 11

mining claims 15.00

23 Mamie Reynolds, County
Recorder, certified copy of

lease, Bodgett to Wright 2.00

May 6 Notary fee, affidavits 1.00

10 Notary fee, affidavit .50

14 W. R. Powers, serving sub-

poena re deposition 4.00

June 4 Conlee, Wren & Bedall, depo-

sition 70.80

Oct. 22 By check 180.16

Nov. 29 County Recorder, Inyo

County, certified copy of 56

notices of location 56.00

Dec. 11 Notary fee, affidavits 2.50

13 H. B. Ely, cash advanced for

expenses re trip to Inyo

County 100.00

19 H. B. Ely, balance expense re

trip to Lone Pine 9.63

20 Hotel Dow, Lone Pine, hotel

expense J. S. Neary and H.

B. Ely on trip 5.00

1936

Jan. 6 Stenographic service, overtime 23.13

7 Extra stenographic service 4.60

Notary fee, Inyo County
Marble Co. v. Leony, peti-

tion and affidavits 1.50

Forward 382.52 180.16
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Dr. Cr.

1936 Forward 382.52 180.16

Jan. 16 M. Reynolds, County Recorder

Inyo County, certified copies

of notices of location 3.00

22 Telegrams 1.38

23 George Francis, expenses re

signing deposition 10.00

28 Notary fee, amended answer .50

affidavit .50

3 affidavit .50Feb.

12 County Recorder, Inyo Coun-

ty, 19 certified copies of no-

tices of location 19.00

14 W. H. Leffingwell, services as

surveyor 90.00

Apr. 10 By check 700.00

15 Conlee, Wren & Bedall, depo-

sitions of J. D. Leary and

D. Haven Dunn and state-

ments of J. Sancillo and A.

Montes in Inyo County 148.80

22 W. H. Leffiogwell, surveyors,

expense to Lone Pine 188.65

May 29 Bogle, Bogle & Gates, serv-

ices 10.00

George Francis, services hav-

ing deposition of J. D.

Leary corrected and signed 10.00
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C. M. Logan, searching as-

signment records on Im-

perial Placer claims of

Henry Wright and Fred

Warde

M. Reynolds, county recorder

Inyo County, recording lo-

cation notices in re sundry

mining locations

June 10 By check

2 Notary fee, affidavits re con-

tinuance

Notary fee, affidavit of serv-

ice

8 United Air Lines, transporta-

tion for H. B. Ely to Port-

land re deposition of Fred

W. R. Powers, serving sub-

poena duces tecum on

Newell and Dunn

1.50

20.50

2.00

.50

Warde 97.40

9 Notary fees, affidavits 3.00

Telegrams 3.39

H. B. Ely, expenses re

Portland

trip to

56.35

18 Witness fees to

A. R. Newell 2.50

Drew Haven Dunn 2.50

R. H. Tune 2.50

Louis Shettler 3.00

500.00

4.00
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W. R. Powers, serving sub-

poenas on Tune and Shet-

tler 6.30

H. B. Ely, witness fee to H.

D. Vandever 2.50

22 Notary fee, affidavits re serv-

ice and subpoenas 2.50

Witness fees to H. D. Van-

dever 12.00

23 H. B. Ely, reporter fee 12.50

Forward 1099.79 1380.16

Dr. Cr.

1936 Forward 1099.79 1380.16

June 23 Witness fees to

R. H. Tune 4.50

D. H. Dunn 5.20

H. D. Vandever 14.00

J. S. Neary, telephone call to

Pasadena .30

26 H. B. Ely, taxifare, parking

and telephone calls 2.65

29 Joe Sancillo, witness fee and

expenses 59.00

22 Witness fees to

H. D. Vandever 2.00



32

Mrs. D. H. Dunn 2.00

R. H. Tune 2.00

24 R. H. Tune 2.00

28 R. H. Tune 2.50

Reporters fees, 7 days at

$6.25 6/22 to 6/30 43.75

July 1 H. B. Ely, taxi 2.00

H. B. Ely, trip to San Fer-

nando Valley to see Men-

zies 3.00

Joe Sancillo expenses 26.00

Dey, Hampson & Nelson,

legal services and disburse-

ments 31.43

Roscoe F. Hunt, deposition

of Mrs. Warde 50.00

Telegrams 3.16

17 H. 0. Butler, witness fee.

carfare and lunch for J.

Sancillo 1.35

27 Notary fee, affidavit .50

W. H. Leffingwell, services as

surveyor 100.00

$1457.13 $1380.16

1380.16

Balance due $ 76.97
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United States of America ^

Southern District of California ^ ss.

Central Division
J

J. C. MACFARLAND being by me first duly sworn,

deposes and says : that he is a member of the firm of

GIBSON, DUNN & CRUTCHER, petitioners in the

above entitled action; that he has read the foregoing

amended petition and knows the contents thereof; and

that the same is true of his own knowledge, except as to

the matters which are therein stated upon his information

or belief, and as to those matters that he believes it to

be true.

Subscribed and sworn to before ^

me this 17th day of September, 1936 ^ J. C. Macfarland

[Seal] C. E. Culver

Notary Public in and for the County of Los Angeles,

State of California.

My Commission Expires June 24, 1938

[Endorsed] : Filed Sep. 18, 1936. R. S. Zimmerman

Clerk By B. B. Hansen, Deputy Clerk.
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[Title of Court and Cause.]

SUPPLEMENTAL REPORT OF RECEIVER, PETI-

TION FOR FINAL DISTRIBUTION AND DIS-

CHARGE OF RECEIVER.

TO THE HONORABLE, THE UNITED STATES
DISTRICT COURT, SOUTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION:

Your petitioner David B. Scott, Receiver in the above

entitled matter, respectfully shows:

I.

That on December 12, 1932, petitioner filed herein Final

Report of Receiver, Statement of Creditors' Claims and

Petition for Final Distribution and Discharge of Re-

ceiver ; that thereupon an Order to Show Cause was issued

citing all claimants to the receivership estate whose names

were set forth in said petition to appear at a time and

place certain; that a copy of said Order to Show Cause

and Report was served by mail upon all of the claimants

to the receivership estate set forth in the said petition;

that on January 3rd, 1933, the said matter was heard and,

certain claimants failing to appear at the time and place

named in said Order to Show Cause, a default was entered

against said claimants, namely:

Standard Boiler Works,

Owens Valley Electric Company.

Inyo Livestock and Mortgage Co.

J. S. and Rose McQuillan
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and notice of entry of said default was duly mailed to

each of said parties.

II.

That in the said Final Report so filed, petitioner recited

in Paragraph VI thereof that a suit was pending in the

Superior Court of the State of California, in and for the

County of Los Angeles, entitled: "E. C. Brown, Plaintiff,

vs. David B. Scott, as Receiver of Natural Soda Products

Company, a Corporation, Henry Wright, John Doe and

Jane Doe, Co-partners; Henry Wright, John Doe, John

Doe Leary and Margie Badgett, individually. Defend-

ants," and numbered "339445". That said matter was

referred to a Special Master, namely, Hon. Rupert B.

Turnbull, and that the said Special Master reported that

the plaintiff in the action there referred to was entitled

to his day in court. That the above entitled case was

tried in the Superior Court of the State of California, in

and for the County of Los Angeles, and the Receiver, act-

ing under order of this Court, compromised the claims of

plaintiff therein; and that all liability arising from the

said action has been settled and discharged, and the re-

ceivership estate is now in a position to be terminated.

III.

That the attached Exhibit "A" correctly sets forth all

receipts and expenditures of the Receiver since the date

of his last report, namely, December 12th, 1932, and that

said report reflects that there remains in the hands of the

Receiver the sum of Six Thousand, Four Hundred

Ninety-five and 86/100 Dollars ($6,495.86) for distribu-
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tion to creditors, subject to such disbursements as may be

ordered and directed by this Court for attorney's fees and

costs in terminating the htigation in the case of Brown vs.

Scott, et al., above set forth and referred to, and in

terminating the receivership estate.

WHEREFORE, petitioner prays:

1. That a day be set for the hearing of this petition

upon such notice as the Court may direct;

2. That at the time of said hearing an order issue

authorizing and directing petitioner to make ratable dis-

tribution to creditors of funds remaining in his hands,

after the payment of all proper charges allowed by the

Court

;

3. For an order settling this account, after the allow-

ance of the charges and disbursements aforesaid, dis-

charging the Receiver and releasing his official bond;

4. For such other relief as may be meet in the

premises.

David B. Scott

David B. Scott, Petitioner.

W. I. Titus

W. I. Titus

Attorney for Petitioner.
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STATE OF CALIFORNIA, )

) ss.

County of Los Angeles. )

DAVID B. SCOTT, being by me first duly sworn, de-

poses and says : that he is Receiver in Equity of Natural

Soda Products Company, the petitioner in the above en-

titled action; that he has read the foregoing Supplemental

Report of Receiver and Petition for Final Distribution

and Discharge and knows the contents thereof; and that

the same is true of his own knowledge, except as to the

matters which are therein stated upon his information or

belief, and as to those matters that he believes it to be true.

David B. Scott

SUBSCRIBED AND SWORN TO before me this

26th day of August, 1936.

[Seal] Gertrude Glidden

NOTARY PUBLIC in and for the County of Los

Angeles, State of California.
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EXHIBIT ^^A^
'

Amount in hands of Receiver for Distribution

to Creditors, in accordance with Final Report

dated December 12th, 1932 $21,563.17

Received since said date:

Accrued Interest to December,

1933 $ 241.04

June 8, 193^1—Received from

California State Banking De-

partment—D i V i d e n d Inyo

County Bank 183.85 424.89

$21,988.06

Amounts expended by Receiver

since December 12th, 1932:

1934

Jan. 10 George B. McLain, Pre-

mium on Receiver's Bond

to Nov. 24, 1934 $ 125.00

Feb. 16 U. S. Government Tax on

Bank Check .02

June 8 W. I. Titus, advance ac-

count costs. Brown vs.

Scott, et al 175.00

Jul. 17 U. S. Government Tax
on Bank Check .02

1935

Jan. 14 George B. McLain, Pre-

mium on Receiver's Bond

to Nov. 25, 1935 125.00
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Oct. 10 Gibson, Dunn & Crutcher,

Account costs, Brown vs.

Scott, et al 180.16

Nov. 25 George B. McLain, Pre-

mium on Receiver's Bond

to Nov. 25, 1936 125.00

1936

Apr. 9 Gibson, Dunn & Crutcher,

Account costs. Brown vs.

Scott, in accordance with

court order of April 9,

1936 700.00

May 28 Treasurer of State of

California, Preferred
Claim of State of Cali-

fornia for franchise taxes,

in accordance with court

order of May 29, 1936.... 1,062.00

June 8 Gibson, Dunn & Crutcher,

Account costs. Brown vs.

Scott et al., in accordance

with court order of June

9, 1936 500.00

July 7 E. C. Brown, in full satis-

faction of plaintiff in Los

Angeles Superior Court

Case No. 339445 under

minute order of July 3,

1936 12,500.00 15,492.20

Balance on hand August 26th,

1936 $ 6,495.86

[Endorsed] : Filed Sep. 18, 1936. R. S. Zimmerman

Clerk By B. B. Hansen, Deputy Clerk.
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[Title of Court and Cause.]

EXCEPTIONS OF HUBERT F. LAUGHARN, AS
TRUSTEE IN BANKRUPTCY OF THE ES-

TATE OF WATTERSON BROS., INC., A COR-
PORATION, TO FINAL ACCOUNT AND
SUPPLEMENT TO FINAL ACCOUNT OF
EQUITY RECEIVER DAVID B. SCOTT, AND
TO AMENDED PETITION OF GIBSON,
DUNN & CRUTCHER FOR ATTORNEYS'
FEES AND EXPENSES.

Now comes HUBERT F. LAUGHARN, as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., a cor-

poration, a general creditor of the estate of the above

named defendant corporation, whose claim has been

allowed herein in the sum of $91,971.77, and presents

herewith his exceptions to the final account and supple-

ment to that final account of Equity Receiver David B.

Scott filed in the above entitled action, and to the

amended petition of Gibson, Dunn and Crutcher for

counsel fees and expenses, and in that behalf alleges as a

PRELIMINARY STATEMENT

L

On November 22, 1927, the above entitled action was

commenced in the above entitled Court, and thereafter

and on November 25, 1927, David B. Scott was appointed

and qualified as Receiver in Equity of the property of

the defendant corporation and thereupon took charge of

and administered the same. On December 14, 1932, the

said Receiver filed herein his final report, statement of

creditors' claims, and petition for final distribution and

discharge of Receiver. On September 18, 1936, the said

Receiver filed herein his supplement to said final report
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and petition for distribution and discharge. On Septem-

ber 18, 1936, Gibson, Dunn & Crutcher filed herein their

petition for allowance to them out of the estate of

$3500.00 as counsel fees plus $326.97 for expenses, mak-

ing a total of $3826.97.

11.

The only assets left in the receivership estate is the

sum of $6,495.86 in cash as of August 26, 1936, which

is shown by "Exhibit A" attached to said supplemental

report of the Receiver. All creditors' claims filed and

allowed in the receivership estate have been paid or satis-

fied except that nothing has been paid to any of the

general creditors whose claims have been allowed herein

in the sum of $401,494.21. If the amended petition of

Gibson, Dunn & Crutcher for attorneys' fees and ex-

penses is allowed, the amount left in the receivership

estate available for distribution to the general creditors

in the form of a first and final dividend will be less than

one per cent.

III.

On October 6, 1927, an involuntary petition in bank-

ruptcy was filed in the above entitled Court against Wat-

terson Bros., Inc., a corporation, bankruptcy proceedings

No. 2063, and thereafter and on December 16, 1927, the

said corporation was duly adjudicated a bankrupt by said

Court on said petition, and further proceedings in the

administration of the estate of the bankrupt were re-

ferred by said Court to Earl E. Moss, Referee in Bank-

ruptcy thereof. Thereafter and on January 20, 1928,

Jess Hession, with the approval of the said Referee, was

appointed Trustee of the estate of the said bankrupt

by its creditors at their first meeting, and thereafter and

on February 4, 1928, duly qualified and acted as such
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Trustee in Bankruptcy until November 1, 1932, when

Hubert F. Laugharn was appointed by said Referee in

Bankruptcy as Trustee in Bankruptcy in the place of said

Jess Hession, who had resigned. Thereafter and on the

said 1st day of November, 1932, the said Hubert F.

Laugharn duly qualified and ever since has been and

now is the Trustee in Bankruptcy of said estate. On June

27, 1939, an order was made in the above entitled pro-

ceeding allowing as a general claim against the estate of

the defendant corporation the claim of said Jess Hession,

as such Trustee in Bankruptcy, for $91,971.77. There-

after and on the 23rd day of January, 1935, by order of

the above entitled Court, the said Hubert F. Laugharn,

as such Trustee in Bankruptcy, was substituted in the

place and stead of the said Jess Hession, as such Trustee

in Bankruptcy, as the claimant in connection with the

said claim.

IV.

The above entitled action was commenced in the above

entitled Court on November 22, 1927, upon the complaint

of the above named plaintiff as a simple contract creditor

of the defendant without any lien upon any property of

the defendant, wherein the plaintiff alleged that the de-

fendant was solvent but in temporary financial difficulty

and that, in order to tide it over the emergency and re-

establish the business, it was necessary that a receiver in

equity be appointed. An answer was filed by the defend-

ant admitting the allegations of the complaint and con-

senting to the appointment of a receiver. Thereupon

David B. Scott was appointed and qualified as such Re-

ceiver on November 25, 1927, and has acted as such

Receiver ever since and is now acting as such Receiver.

The above named Natural Soda Products Company was
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a California corporation and owned and operated a plant

at Keeler, Inyo County, California, for the manufacture

and sale of soda ash secured from deposits in Owens

Lake. Its assets consisted of lands, buildings, leases, ac-

counts and notes receivable, cash on hand, stock in trade,

etc. The Receiver filed in the above entitled action on

April 1, 1929, his appraisement of the assets and liabili-

ties of the receivership trust showing assets of $810,-

226.27. With the permission of the above entitled Court

the said Receiver operated the defendant's business from

November 25, 1927, until on or about April 29, 1932.

The fixed assets of the defendant, that is to say, the land,

buildings, machinery and equipment, were covered by the

lien of a Deed of Trust securing the issuance of $225,-

000.00 in bonds, which were unpaid at the time of the

commencement of the receivership, and over $45,000.00

in current interest upon said bonds accrued during the

pendency of the receivership. The Receiver filed in said

action from time to time reports showing that the busi-

ness could not be operated at a profit and stating that the

defendant corporation should be reorganized or a liquida-

tion made of the assets and the receivership terminated.

On April 29, 1932, an order was made in said action

confirming the sale of the assets of the defendant to M.

Kinzie Miller, and pursuant to such order the Receiver

transferred such assets to the said M. Kinzie Miller and

pursuant to such sale received for the benefit of the gen-

eral creditors of the estate of the defendant the sum of

$22,225.00.

V.

On April 23, 1932, by and with the permission of the

above entitled Court, a suit was filed in the Superior Court

of Los Angeles County, California, against the said Re-
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ceiver in Equity and others as defendants by E. C.

Brown, as assignee of Inyo Marble Company, as plain-

tiff, No. Civil 339-445. The said Receiver in Equity filed

an answer in said suit, and the case went to trial, and

during the course of the trial, with the permission of the

above entitled Court over the objections of the said Hubert

F. Laugharn, as such Trustee in Bankruptcy, but with-

out prejudice to the removal of such objections upon the

hearing of the final account of the Receiver, the suit was

compromised by the payment to the said E. C. Brown out

of the assets of the receivership estate of the sum of

$12,500.00 in cash. In connection with the said suit, the

said Receiver, as shown by ''Exhibit A" attached to his

said supplemental report, expended the sum of $1555.16

for costs and expenses. The said Gibson, Dunn &
Crutcher, as counsel for the said Receiver, have filed

herein an amended appHcation to be allowed out of the

receivership estate the sum of $3500.00 for counsel fees

for their services in said suit and the additional sum of

$326.97 for disbursements, thus making a total cost of

said suit to the receivership estate, if said amended peti-

tion of Gibson, Dunn & Crutcher is allowed, of $1882.13

for costs and expenses, $3500.00 for counsel fees, and

$12,500.00 paid to E. C. Brown to settle the principal

liability, making a total of $17,882.13.

VI.

Prior to November 1, 1930, the said Receiver, in the

operation of said business of the defendant corporation,

purchased limestone (dolomite) rock from the Inyo

Marble Company, but on or about November 1, 1930,

ceased to purchase such rock from said Inyo Marble Com-

pany and thereafter purchased limestone (dolomite) rock

from Henry Wright and later from Henry Wright and
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Fred Ward as a partnership, the said rock being extracted

from the same premises as when the same was purchased

from the Inyo Marble Company, and the said Receiver

thereafter paid the said Henry Wright and later the said

Henry Wright and Fred Ward as a partnership for such

purchases in cash, ahhough, before the payment of such

money to the said Henry Wright and to the said Henry

Wright and Fred Ward, the said Receiver was notified

by the said Inyo Marble Company that the said rock was

the property of the said Inyo Marble Company, that the

said Henry Wright and the said partnership of Henry

Wright and Fred Ward had no right, title or interest in

or lien upon the said rock, and that the payment for the

same should be made to the said Inyo Marble Company,

and that if the said Receiver paid the purchase price of

said rock to said Henry Wright or to Henry Wright and

Fred Ward, he would do so at his peril.

VII.

The said Receiver never reported this situation to the

above entitled Court and never applied to the above en-

titled Court for instructions before paying over such

money to the said Henry Wright and to the said Henry

Wright and Fred Ward, a partnership. By so paying

said money out of the receivership estate of the defendant

corporation to said Henry Wright and later to the said

Henry Wright and Fred Ward, partnership, in the face

of such notice from said Inyo Marble Company, the said

Receiver acted without ordinary business prudence and

with gross negligence and should be surcharged by reason

thereof in the said sum of $12,500.00 already paid to E.

C. Brown, as the plaintiff in the said suit, plus $1555.16

already paid for costs and expenses in said suit, or a total

of $14,055.16 plus whatever allowance may be made by



46

the Court, upon the hearing of the said final account and

the supplement thereto of the Receiver, for counsel fees

and expenses in connection with the said suit. The said

Receiver has already received from the receivership estate

the sum of approximately $16,250.00 as general compen-

sation and approximately $36,000.00 more for services in

operating the defendant's business for a period of about

four and one-half years.

By reason of the foregoing, the said Hubert F. Laugh-

arn, as such Trustee in Bankruptcy, presents the following

exceptions to the said final account and the supplement

thereto and to the said amended petition of Gibson, Dunn

& Crutcher for the allowance of counsel fees and addi-

tional expenses.

EXCEPTIONS

1. Excepts to the item contained in "Exhibit A" at-

tached to said supplemental report of the Receiver, read-

ing as follows:

"July 7 E. C. Brown, in full satisfaction

of plaintiff in Los Angeles Supe-

rior Court Case No. 339445 under

minute order of July 3, 1936 12,500.00".

2. Excepts to the item contained in "Exhibit A" at-

tached to said supplemental report of the Receiver, read-

ing as follows

:

"June 8 W. I. Titus, advance account costs.

Brown vs. Scott, et al 175.00".

3. Excepts to the item contained in "Exhibit A" at-

tached to said supplemental report of the Receiver, read-

ing as follows

:

"Oct. 10 Gibson, Dunn & Crutcher, Account

costs, Brown vs. Scott, et al 180.16".
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4. Excepts to the item contained in "Exhibit A" at-

tached to said supplemental report of the Receiver, read-

ing as follows

:

''Apr. 9 Gibson, Dunn & Crutcher, Account

costs. Brown vs. Scott, in accord-

ance with court order of April 9,

1936 700.00

5. Excepts to the item contained in "Exhibit A" at-

tached to said supplemental report of the Receiver, read-

ing as follows

:

"June 8 Gibson, Dunn & Crutcher, Account

costs. Brown vs. Scott et al., in ac-

cordance with court order of June

9, 1936 500.00".

6. Excepts to the allowance to Gibson, Dunn &
Crutcher out of the equity receivership estate of the sum

of $3500.00 or any other sum for their legal services in

connection with said State Court suit.

7. Excepts to the allowance to Gibson, Dunn & Crut-

cher out of the receivership estate of the sum of $326.97

or any other sum for expenses in connection with the said

State Court suit.

All of the foregoing exceptions are based upon the said

gross negligence of the said Receiver in Equity and made

upon the ground that all money paid in connection with

said State Court suit and all money claimed to be paid in

connection with said State Court suit should be paid by

the Receiver personally by reason of such gross negligence

and surcharged against him and should not be paid out

of the receivership estate to the detriment of the said

general creditors.

WHEREFORE, the said Hubert F. Laugharn, as such

Trustee, prays that the said Receiver be surcharged in his



48

accounts in the sum of $14,055.16 already paid in connec-

tion with the said State Court suit, and that the petition

of Gibson, Dunn & Crutcher for the payment to them of

the sum of $3500.00 for counsel fees and $326.97 for

expenses out of the receivership estate be denied ; for gen-

eral relief.

Dated this 25th day of September, 1936.

Hubert F. Laugharn

As Trustee in Bankruptcy of Wat-

terson Bros., Inc.

Reuben G Hunt

Attorney for Hubert F. Laugharn,

as Trustee

STATE OF CALIFORNIA, )

) ss.

COUNTY OF LOS ANGELES. )

HUBERT F. LAUGHARN, being first duly sworn,

deposes and says:

I am the Hubert F. Laugharn referred to in the fore-

going exceptions. I have read the same and know the

contents thereof, and the same is true to the best of my
knowledge, information and belief.

Hubert F. Laugharn

Subscribed and sworn to before me this 25th day of

September, 1936.

[Seal] John C. Keenan

Notary Public in and for the County of Los Angeles,

State of CaHfornia.

[Endorsed] : Filed Sep. 29, 1936. R. S. Zimmerman,

Clerk By R. F. Swinney, Deputy Clerk.



49

[Title of Court and Cause.]

AMENDMENT TO EXCEPTIONS OF HUBERT
F. LAUGHARN, AS TRUSTEE IN BANK-
RUPTCY OF THE ESTATE OF WATTERSON
BROS., INC., A CORPORATION, TO FINAL
ACCOUNT AND SUPPLEMENT TO FINAL
ACCOUNT OF EQUITY RECEIVER, DAVID
B. SCOTT, AND TO AMENDED PETITION OF
GIBSON, DUNN & CRUTCHER FOR ATTOR-
NEY'S FEES AND EXPENSES.

Now comes HUBERT F. LAUGHARN, as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., a cor-

poration, a general creditor of the estate of the above

named defendant corporation, whose claim has been al-

lowed herein in the sum of $91,971.77, and presents here-

with as of course his amendment to his exceptions to the

final account and supplement to that final account of

Equity Receiver David B. Scott filed in the above en-

titled action, and to the amended petition of Gibson, Dunn

and Crutcher for counsel fees and expenses, and amends

Paragraph V of the Preliminary Statement contained in

such exceptions by adding thereto at the end thereof the

following allegation:

The cause of action set forth In said suit of Brown vs.

Scott, et al., was for approximately $32,000.00 as the sales

price of limestone (dolomite) rock purchased by the said

Receiver, as hereinafter stated in Paragraph VI hereof,

from Henry Wright, and later Wright and Ward, a part-
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nership, but which said rock was alleged in the complaint

in said suit to be the property of the Inyo Marble Com-

pany.

Dated this 5th day of October, 1936.

Hubert F. Laugharn

As Trustee in Bankruptcy of Wat-

terson Bros., Inc.

Reuben G Hunt

Attorneys for said Trustee

STATE OF CALIFORNIA, )

) ss.

County of Los Angeles )

HUBERT F. LAUGHARN, being first duly sworn,

deposes and says:

I am the Hubert F. Laugharn referred to in the fore-

going amendment to exceptions. I have read the same

and know the contents thereof, and the same is true to

the best of my knowledge, information and belief.

Hubert F. Laugharn

Subscribed and sworn to before me this 5th day of

October, 1936.

[Seal] John C Keenan

Notary PubHc in and for the County of Los Angeles,

State of California

[Endorsed] : Filed Oct. 9, 1936 R. S. Zimmerman,

Clerk By R. F. Swinney, Deputy Clerk.
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[Title of Court and Cause.]

MEMORANDUM OF CONCLUSIONS AND
ORDER

David B. Scott, Receiver of Natural Soda Products

Company, presented his final report, to which objections

were made, particularly on the part of Hubert F. Laugh-

arn, Esq., as trustee in bankruptcy of Watterson Bros.,

Inc. The trustee in the Watterson Bros, case holds un-

secured claims against Natural Soda Products Company

to the amount of several hundred thousand dollars. On
April 29, 1932, the receiver reported as available for dis-

tribution the sum of $22,225.00. His later report showed

$21,463.17. The particular item objected to in the final

account is the payment of $12,500.00 under a claim par-

tially litigated in the Superior Court of the State of

California, in and for the County of Los Angeles, under

the title "E. C. Brown vs. David B. Scott, as Receiver."

Allowance of fees to counsel for services in that case, to-

gether with cost expenditures, is also objected to.

I have taken the time to completely review the entire set

of files in the case of this receivership. The Natural Soda

Products Company engaged in the manufacture of soda

ash derived from a species of shale rock. It possessed a

manufacturing plant and accessories, against which had

been issued first security bonds in the amount of $225,-

000.00. The receiver is an experienced engineer, and in

the particular business in which he was engaged he pos-

sessed considerable expert knowledge. It first appeared

in the receiver's judgment, that the business might be

operated at a profit. On August 4, 1930, the receiver re-

ported that there were interest payments due and delin-

quent on the bonds and that it would be necessary that

some disposition be made of the assets and the receiver-
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ship terminated. Kinzie Miller made an offer in the

form of a time option which the receiver considered

favorably, but the properties were nevertheless offered at

public sale. No better offer being received than that of

Miller, the sale was consummated and the assets delivered

to the purchaser. The receiver after the sale had in his

possession cash in the amounts above stated.

During the receiver's operation of the manufacturing

plant he had purchased his rock for a time from Inyo

Marble Company (or the same ownership under a dif-

ferent name), which rock he found in his experience was

too costly to return a profit because of its improper size

and quality. He arranged with another rock owner to

purchase material of a better quality and at less cost. As

the record shows, had he continued in the use of the in-

ferior rock at the higher price, he would scarcely have

made any profit in his operations. The owners of the

claim from which he first derived his material later made

the contention that the claim from which he subsequently

bought was in fact their property, although title to the

same was insisted by the second vendors to be in them.

The receiver made a close examination of the records and

concluded that the second vendors had a good right to

their claim and continued to buy from them. The first

vendors after a considerable lapse of time brought suit

against the receiver in the Superior Court of Los Angeles

County, in which they contended there was due them from

the receiver for rock illegally taken from the second claim

an amount in excess of $20,000.00. The receiver and his

counsel were of the opinion that they had a good defense

against this suit, but when the time of the trial was

reached witnesses they had depended upon could not be

secured and they entered into negotiations to compromise

the Brown case. It was the opinion of receiver's counsel
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that due to the disappearance of witnesses, plaintiff there,

in all reasonable probability might, if the trial was con-

tinued to an end, recover in excess of $20,000.00. The

receiver petitioned the court for approval of the com-

promise arrangement providing for the payment of $12,-

500.00, and that agreement was consummated. His coun-

sel undoubtedly was industrious in preparing his case and

was obliged to make a trip to other states for the taking

of depositions, etc. His counsel asked for an allowance

of $3500.00, plus expense money amounting to the sum

of $326.97. As before stated, the objecting trustee con-

tends that the receiver did not act with good judgment in

engaging to buy his rock at the second source of supply

and that in consequence the allowance of $12,500.00 and

counsel fees as incurred in the Brown vs. Scott case

should not be charged against the estate but should be the

personal liabiHty of the receiver.

The receivership extended for a protracted length of

time. It seems clear that had the properties at an early

date been subjected to a forced sale, the price offered

would not have nearly reached the amount of the bonded

indebtedness. The result then would have been that a large

amount of unsatisfied bond debt would have been thrown

into the column of unsecured creditors' claims. It reason-

ably appears also that if, when the receiver found that he

could not handle the rock from the first source of supply

so as to make a profit, he had ceased operations at that

point, he would have had less on the asset account than

the $12,500.00 which was paid in compromise of the

Brown lawsuit. In other words, as I understand the case,

by the payment of the $12,500.00, his assets would not

have been lower in value than they would have been had

he ceased operations when he found the Inyo Company's

material unsuitable to use with any profit to accrue. In
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the order of appointment the receiver was given quite

broad and general powers to carry on a going business

which because of its nature would imply authority to con-

tract for crude material without specific order of court

covering each separate transaction. The results of the

business, of course, are unfortunately meager in amount,

but the good faith and experience of the receiver are not

brought into question. Fortunately, today we have few

applications for the appointment of equity receivers. The

business of failing concerns now takes a course under the

provisions of Section 77B of the Bankruptcy Act, or is

directly liquidated in the ordinary course of bankruptcy.

There can hardly be any question but that the value

of the services of counsel for the receiver who acted in

the Brown case is fully the sum of $3500.00 as petitioned

for. However, in hquidation matters where the returns

are small to creditors, courts are inclined to cut down to

the minimum the fees of counsel. The petition for counsel

fees in the sum of $3500.00 will be allowed, but without

any addition for expenses. While counsel for the re-

ceiver orally in court asked for an allowance of $250.00

on account of these last proceedings, I am disposed to

consider that the money heretofore received both by the

receiver and his regular counsel shall be considered as in

complete payment.

The objections to the receiver's report will therefore be

overruled and an exception noted in favor of the objecting

party. The report of the receiver is confirmed and ap-

proved.

Dated November 6, 1936.

Wm. P. James

U. S. District Judge.

[Endorsed] : Filed Nov. 6, 1936, R. S. Zimmerman,

Clerk By Murray E. Wire, Deputy Clerk
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At a stated term, to wit: The October Term A. D.

1936, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles on the 2nd day of

January in the year of our Lord one thousand nine hun-

dred and thirty-seven.

Present

:

The Honorable Wm P. James, District Judge.

B. W. HOLEMAN, Receiver,

Plaintiff,

vs.

NATURAL SODA PRODUCTS
COMPANY, a corporation,

Defendant.

No. C-54-Eq.

Memorandum of conclusions and order as made herein

on November 6, 1936, and the minute order appertaining

to the same in the concluding portions thereof are

amended to read as follows:

The objections to the Receiver's report will, therefore,

be overruled and an exception noted in favor of the ob-

jecting party. The report of the Receiver will be con-

firmed and approved pursuant to written findings of fact,

conclusions of law and decree prepared and presented to

the Court for signature and filed pursuant to the provi-

sions of Rule 44 of this Court.
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[Title of Court and Cause.]

ORDER ALLOWING CREDITOR TO BE MADE A
PARTY HEREIN

Upon consideration of the petition filed herein by

FRIEND W. RICHARDSON, as Superintendent of

Banks of the State of California etc., who has an allowed

general claim herein for $194,589.01,

IT IS HEREBY ORDERED that said Friend W.

Richardson, as Superintendent of Banks of the State of

California and in charge of Inyo County Bank in Liquida-

tion, be and he is hereby joined as a party herein with

Hubert F. Laugharn, as Trustee in Bankruptcy of the

estate of Watterson Bros., Inc., a corporation, in connec-

tion with the exceptions and amendment thereto of the

said Hubert F. Laugharn, as such Trustee, to the final

report and account and supplement thereto of David B.

Scott, Receiver in Equity, and with the relief sought by

said Trustee in Bankruptcy.

Dated this 29th day of January, 1937.

H. A. Hollzer

DISTRICT JUDGE

[Endorsed] : Filed Jan. 29, 1937. R. S. Zimmerman,

Clerk By L. B. Figg, Deputy Clerk
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[Title of Court and Cause.]

MOTIONS BY HUBERT R LAUGHARN, AS
TRUSTEE ETC, AND BY FRIEND W. RICH-
ARDSON, SUPERINTENDENT OF BANKS
ETC., AND ORDER THEREON

Now come HUBERT F. LAUGHARN, as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., a cor-

poration, a creditor of the receivership estate of the above

named defendant corporation in the above entitled action

with an allowed claim in the amount of $91,971.77, and

FRIEND W. RICHARDSON, as Superintendent of

Banks of the State of California and in charge of the

Inyo County Bank in liquidation, a creditor of the re-

ceivership estate of the above named defendant corpora-

tion in the above entitled action with an allowed claim in

the amount of $194,589.01, and make the following mo-

tions at the conclusion of the hearing herein of the final

report and supplement to final report of David B. Scott,

Receiver in Equity herein, and the amended petition of

Gibson, Dunn & Crutcher for allowance of counsel fees

and expenses and the exceptions and amended exceptions

thereto of Hubert F. Laugharn, as such Trustee:

1. Move the Court for judgment herein sustaining

such exceptions and amended exceptions and surcharging

the said Receiver in his accounts in the sum of $14,055.16,

and allowing said Gibson, Dunn & Crutcher the sum of

$3500.00 in full for counsel fees and expenses, but direct-

ing that the latter be not paid out of the receivership estate

but be paid by the Receiver personally, and disallowing

the said accounts of the Receiver unless such surcharge

is paid within a specified time, and making findings of

fact, conclusions of law and a decree in conformity there-
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with, upon the ground that the evidence received herein

is sufficient to support the same and is insufficient to sup-

port any judgment otherwise or any judgment in favor

of the Receiver or any judgment faiHng to surcharge the

Receiver in said amount of $14,055.16 and faiHng to re-

quire the Receiver to pay personally and not out of the

receivership estate the said sum of $3500.00 to the said

Gibson, Dunn & Crutcher.

2. Move the Court for the making, in addition to

other Findings of Fact pursuant to the Stipulation as to

Facts on file herein, of the following special Finding of

Fact:

If the Receiver had ceased operating the debtor's busi-

ness on or about November 1, 1930, and had proceeded to

liquidate for the benefit of creditors, he would have had

on hand available for distribution the fixed assets of the

defendant corporation, that is to say, the lands, buildings,

machinery and equipment, which were covered by the lien

of the said deed of trust, upon which lien there was due

approximately $270,000.00, and also the said sum of

$30,345.32 as refund of income taxes paid the United

States Government prior to the commencement of the

receivership, and also current assets on hand, including

cash, inventories, accounts receivable, and also current

operating receipts subject to current operating expenses,

the said operating expenses having been approximately

equal to the operating receipts for the previous months,

and also certain notes receivable, which were assets of the

estate prior to the receivership, all of these items being

reflected by the reports of the Receiver filed March 7,

1930, and October 3, 1930. These facts were before the

Court in considering the objector's petition for liquidation

of the receivership estate, which petition was denied by

this Court's order of October 16, 1930.
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3. Move the Court to make the following special Con-

clusions of Law:

I.

By so paying said money out of the receivership estate

of the defendant corporation to the said Henry Wright

and the said Wri/ht and Ward, as a partnership, after

such notice of an adverse claim from Inyo Marble Com-

pany, and without notifying the Court and the creditors

of the situation and securing an order of Court author-

izing such payment, the Receiver did not act with ordinary

business prudence and was guilty of gross negligence; and

said Receiver should be surcharged in the sum of $14,-

055.16 and his final account and supplement to final ac-

count are entitled to be allowed only when such surcharge

has been paid into the receivership estate.

II.

The said Receiver should be required to pay personally

and not out of the receivership estate to Gibson, Dunn &
Crutcher the sum of $3500.00 for counsel fees and ex-

penses.

III.

The said exceptions and amendment thereto of the said

Hubert F. Laugharn, as such Trustee, should be allowed

to the extent that the Receiver is surcharged in his ac-

counts in the sum of $14,055.16 and should be required to

pay over to the receivership estate within a time specified

the sum of $14,055.16 and should not be permitted to pay

out of the estate but be required to pay personally the sum

of $3500.00 allowed to Gibson, Dunn & Crutcher for

counsel fees and expenses.
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IV.

The said Gibson, Dunn & Crutcher should be paid per-

sonally by the Receiver and not out of the receivership

estate for their legal services and expenses the sum of

$3500.00.

V.

The balance remaining in the receivership estate should

be distributed pro ratably to the general creditors whose

claims have been allowed herein in the total sum of

$401,494.21.

VI.

The said Receiver is not entitled to a discharge and is

not entitled to have his bond released until such surcharge

is paid into the receivership estate.

4. Move the Court for a Decree as follows

:

I.

The final account of the Receiver and his supplement

thereto are hereby disallowed unless within ten (10) days

of the date hereof he shall pay into the receivership estate

the sum of $14,055.16, which sum is hereby surcharged

against his accounts.

II.

The said Receiver is hereby directed to pay personally

and not out of the receivership estate the sum of $3500.00

to Gibson, Dunn & Crutcher for counsel fees and ex-

penses.

III.

The exceptions of Hubert F. Laugharn, as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., and

the amendment thereto to the final account and supple-

ment to final account of the Receiver are hereby allowed
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to the extent that the Receiver is surcharged in the sum

of $14,055.16 and is directed to pay personally and not

out of the receivership estate the sum of $3500.00 to Gib-

son, Dunn & Crutcher for counsel fees and expenses.

IV.

The said Receiver is hereby directed to distribute the

balance remaining in the equity estate after the payment

of such surcharge to the estate, or so much thereof as

shall have been collected, pro ratably among the general

creditors of the estate, whose claims have been allowed

herein in the total sum of $401,494.21.

V.

Neither the said Receiver nor his bond shall be released

until the payment of such surcharge into the receivership

estate and until the payment of the said sum of $3500.00

by the said Receiver personally and not out of the re-

ceivership estate to said Gibson, Dunn & Crutcher.

Dated this 15 day of June, 1937.

Reuben G Hunt

Attorney for Hubert F. Laugharn,

Trustee in Bankruptcy of Watterson

Bros., Ind.

CLOCK, McWHINNEY & CLOCK,
GRAINGER & HUNT
By Reuben G. Hunt

Attorneys for Friend W. Richardson,

Superintendent of Banks etc.
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ORDER

Upon consideration of the foregoing four motions,

IT IS HEREBY ORDERED that each of said mo-

tions be and the same is hereby denied and that the said

Hubert F. Laugharn, as such Trustee, and the said Friend

W. Richardson, as such Superintendent of Banks of the

State of CaHfornia and in charge of Inyo County Bank in

Liquidation, be and they and each of them are hereby

granted an exception to this ruHng as to each of said

motions.

Dated this 15th day of June, 1937.

Wm. P. James

DISTRICT JUDGE

[Endorsed] : Filed Jun. 15, 1937. R. S. Zimmerman,

Clerk By Murray E. Wire, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTR

FORNIA, NORTHERN D

B. W. HOLEMAN, as Receiver of

The First National Bank of Bishop,

Plaintiff,

vs.

NATURAL SODA PRODUCTS
COMPANY, a corporation,

Defendant.

CT OF CALI-

VISION.

No. C-54-H

FINDINGS
OF FACT,

CONCLUSIONS
OF LAW AND
DECREE.

DAVID B. SCOTT, the Equity Receiver of the assets

of the above named defendant corporation. Natural Soda

Products Company, having filed herein his final account

and his supplement to such final account, and GIBSON,
DUNN & CRUTCHER, a law firm, having filed herein

their amended petition for attorneys' fees and expenses

as special counsel for said Equity Receiver, and HU-
BERT F. LAUGHARN, as Trustee in Bankruptcy of

the estate of Watterson Bros., Inc., a corporation, and

FRIEND W. RICHARDSON, as Superintendent of

Banks of the State of California, as Trustee in charge of

Inyo County Bank in liquidation, having filed herein their

exceptions and their amendment to such exceptions to

such final account and supplement to final account of the

Equity Receiver and to such amended petition for attor-

neys' fees and expenses;

And the said final account, supplement to final account,

amended petition for attorneys' fees and expenses, and
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exceptions thereto coming on regularly to be heard before

the Court the 15th day of October, 1936, the said Equity

Receiver appearing in person and by his counsel W. I.

TITUS, and the said Gibson, Dunn & Crutcher appearing

by H. B. ELY and STUART NEARY, and the said

Hubert F. Laugharn, as such Trustee and the said Friend

W. Richardson as such Trustee appearing by their counsel

REUBEN G. HUNT, and testimony having been offered

and received upon the issues raised, the matter was sub-

mitted to the Court for decision, and on November 6th,

1936, the Court rendered a written opinion overruling

the objections to the Receiver's report and ordering said

report confirmed and approved. Thereafter, to-wit: on

January 2nd, 1937, a minute order was made herein

amending the memorandum of conclusions and order of

November 6th, 1936, and thereafter, to-wit: on January

28th, 1937, the Court entered its order pursuant to stipu-

lation vacating the minute orders of November 6th, 1936,

and January 2nd, 1937, and the matter was thereby re-

opened for further hearing, and thereafter, to-wit: on

June 15th, 1937, this matter again coming before the

Court for hearing and being then submitted for decision,

the Court hereby makes the following:

FINDINGS OF FACT

I.

On November 22, 1927, the above entitled action was

commenced in the above entitled Court, and thereafter

and on November 25, 1927, David B. Scott was appointed

and qualified as Receiver in Equity of the property of

the defendant corporation and thereupon took charge of

and administered the same. On December 14, 1932, the

said Receiver filed herein his final report, statement of

creditors' claims, and petition for final distribution and
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discharge of Receiver. On September 18, 1936, the said

Receiver filed herein his supplement to said final report

and petition for distribution and discharge. On Septem-

ber 18, 1936, Gibson, Dunn & Crutcher filed herein their

amended petition for allowance to them out of the estate

of $3500.00 as counsel fees plus $326.97 for expenses,

making a total of $3826.97. On September 25, 1936,

Hubert F. Laugharn, as Trustee in Bankruptcy of the

estate of Watterson Bros., Inc., a general creditor of the

receivership estate with an allowed claim of $91,971.77,

filed exceptions to the said final report and supplement

thereto of the Receiver and the said amended petition of

Gibson, Dunn & Crutcher for attorneys' fees upon the

ground that the Receiver was seeking approval of dis-

bursements made in the sum of $14,065.16 in connection

with the Brown suit, hereinafter mentioned, and the said

Gibson, Dunn & Crutcher were seeking an allowance of

$3,826.97 for counsel fees and expenses in connection with

the said Brown suit; and to all of said items said excep-

tions alleged that said items arose out of the gross negli-

gence of the Receiver and charged that such items should

be disallowed or he be surcharged with the same and that

any allowance made to Gibson, Dunn & Crutcher should

be paid by the Receiver personally and not out of the

estate. On January 28, 1937, an order was made joining

Friend W. Richardson as Superintendent of Banks of the

State of California in charge of Inyo County Bank in

liquidation, a general creditor having an allowed claim of

$194,589.01, with the said Hubert F. Laugharn in connec-

tion with the exceptions filed herein.

XL

The only asset left in the receivership estate is the sum

of $6,495.86 in cash as of August 26, 1936, which is
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shown by Exhibit "A" attached to said supplemental re-

port of the Receiver. All creditors' claims filed and al-

lowed in the receivership estate have been paid or satis-

fied except that nothing has been paid to any of the

general creditors whose claims have been allowed herein

in the sum of $400,923.00.

III.

On October 6, 1927, an involuntary petition in bank-

ruptcy was filed in the above entitled Court against Wat-

terson Bros., Inc., a corporation, bankruptcy proceedings

No. 2063, and thereafter and on December 16, 1927, the

said corporation was duly adjudicated a bankrupt by said

Court on said petition, and further proceedings in the ad-

ministration of the estate of the bankrupt were referred

by said Court to Earl E. Moss, a Referee in Bankruptcy

thereof. Thereafter and on January 30, 1928, Jess Hes-

sion, with the approval of the said Referee, was appointed

Trustee of the estate of the said bankrupt by its creditors

at their first meeting, and thereafter and on February 4,

1928, duly qualified and acted as such Trustee in Bank-

ruptcy until November 1, 1932, when Hubert F. Laugharn

was appointed by said Referee in Bankruptcy as Trustee

in Bankruptcy in the place of said Jess Hession, who had

resigned. Thereafter and on the said 1st day of Novem-

ber, 1932, the said Hubert F. Laugharn duly qualified

and ever since has been and now is the Trustee in Bank-

ruptcy of said estate. On June 27, 1929, an order was

made in the above entitled proceeding allowing as a gen-

eral claim against the estate of the defendant corporation

the claim of said Jess Hession, as such Trustee in Bank-

ruptcy, for $91,971.77. Thereafter and on the 23rd day

of January, 1935, by order of the above entitled Court,

the said Hubert F. Laugharn, as such Trustee in Bank-
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ruptcy, was substituted in the place and stead of the said

Jess Hession, as such Trustee in Bankruptcy, as the claim-

ant in connection with the said claim. That on January

28th, 1937, by order of Court, Friend W. Richardson as

Superintendent of Banks of the State of California in

charge of Inyo County Bank in liquidation, was joined

as a party herein with Hubert F. Laugharn as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., a cor-

poration, in connection with the exceptions and amend-

ment thereto of the said Hubert F. Laugharn as such

Trustee to the said final report and account and supple-

ment thereto of David B. Scott, Receiver in Equity, and

to such amended petition for attorneys' fees and expenses,

and with the relief sought by the said Trustee in Bank-

ruptcy.

IV.

The above entitled action was commenced in the above

entitled Court on November 22, 1927, upon the complaint

of the above named plaintiff as a simple contract creditor

of the defendant without any lien upon any property of

the defendant, wherein the plaintiff alleged that the de-

fendant was solvent but in temporary financial difficulty

and that, in order to tide it over the emergency and re-

establish the business, it was necessary that a receiver in

equity be appointed. An answer was filed by the defend-

ant admitting the allegations of the complaint and con-

senting to the appointment of a receiver. Thereupon

David B. Scott was appointed and qualified as such Re-

ceiver on November 25, 1927, and has acted as such Re-

ceiver ever since and is now acting as such Receiver. The

above named Natural Soda Products Company was a

California corporation and owned and operated a plant at

Keeler, Inyo County, California, for the manufacture and
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sale of soda ash secured from deposits in Owens Lake.

Its assets consisted of lands, buildings, leases, accounts

and notes receivable, cash on hand, stock in trade, etc. The

Receiver filed in the above entitled action on April 1, 1929,

his appraisement of the assets and liabilities of the re-

ceivership trust showing assets of $810,226.27. With the

permission of the above entitled Court the said Receiver

operated the defendant's business from November 25,

1927, until on or about April 29, 1932. The fixed assets

of the defendants, that is to say, the lands, buildings,

machinery and equipment, were covered by the lien of a

Deed of Trust securing the issuance of $225,000.00 in

bonds, which were unpaid at the time of the commence-

ment of the receivership, and approximately $45,000.00 in

unpaid interest upon said bonds accrued during the pen-

dency of the receivership estate. The Receiver filed in

said action from time to time reports showing that while

the receivership was solvent the business could not be

operated at a profit and stating that the defendant cor-

poration should be reorganized or a liquidation made of

the assets and the receivership terminated. On August

4th, 1930, the Receiver filed a petition seeking authority

of this Court to enter into an option for the sale of the

receivership assets to M. Kinzie Miller (Exhibit 9). On
September 13th, 1930, the Trustee in Bankruptcy of the

estate of Watterson Bros., Inc., who is the identical object-

ing creditor to Receiver's present application, filed objec-

tions to the proposed sale and sought an order of liqui-

dation through bankruptcy of the assets of the corpora-

tion (Exhibit 10). On October 3rd, 1930, the Receiver

herein filed a report with the Court setting forth the finan-

cial condition of the corporation and the conditions, justi-

fying the sale proposed in his petition of August 4th,

1930 (Exhibit L). On October 9th, 1930, the same ob-
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jecting creditors filed a summary of objections to the

proposed sale and a written argument in favor of motion

for bankruptcy liquidation (Exhibit 11). On October

16th, 1930, on a final hearing, this Court heard the appli-

cation of Receiver to sell the assets, heard the objections

of petitioning creditors to the proposed sale, and the peti-

tion of creditors to liquidate the receivership estate

through bankruptcy, and on said date this Court entered

its minute order (Exhibit 12) denying the petition of the

Trustee in Bankruptcy for Watterson Bros., Inc., which

petition sought an order directing the Receiver to with-

draw and discontinue his opposition to the petition of

creditors in the case of Natural Soda Products Company,

a corporation, alleged bankrupt. No. 2176-M-Bank. Said

order of October 16th, 1930 (Exhibit 12) further directed

the Receiver to sell the assets as requested in his petition

of August 4th, 1930. On October 16th, 1930, the Re-

ceiver had on hand in the receivership estate the sum of

$30,345.32 as refund of income taxes paid the United

States Government prior to the commencement of the

receivership. On November 11th, 1930, the present ob-

jecting creditors and others filed herein a notice of mo-

tion (Exhibit 13), seeking, among other things:

"that all money on hand with the Receiver as proceeds of

income tax refunds made by the United States Govern-

ment, and all other money acquired by the Receiver from

this source, shall be applied solely for the payment of

dividends to general creditors of the receivership trust."

On November 18th, 1930, this Court entered its judgment

and conclusions (Exhibit 14) approving the Receiver's

order for sale of assets, and in said conclusions found

that:

"the option contract offered promises a better return to all

parties interested than can be secured by a forced liquida-
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tion of the assets. The tax refund money which it is

proposed to apply on interest past. due on the bonds would

suffer by diminution against the deficiency claim which

would be made by the lienholders after the assets had been

subjected to preemptory sale."

On November 18th, 1930, there was filed herein, in com-

pliance with this Court's order of the same date, an

"Order Authorizing and Directing Receiver to Sell As-

sets" (Exhibit 15). That on November 30th, 1930,

these identical objecting creditors filed herein a notice of

motion (Exhibit 16) for reconsideration of the order of

this Court dated October 16, 1930. That on December

5th, 1930, said motion was denied (Exhibit 17). On
April 29, 1932, an order was made herein confirming the

sale of the assets of the defendant to M. Kinzie Miller

(Exhibit 19) and pursuant to such order, the Receiver

transferred such assets to the said M. Kinzie Miller. From

funds in the hands of the Receiver, exclusive of the said

sum of $30,345.32 which was recovered as a refund of

income taxes, and from the said sum which was recovered

as income taxes, and with $30,000.00 which was paid by

the purchaser M. Kinzie Miller in lieu of 60,000 shares

of preferred stock of the new corporation, the holders of

bonds of Natural Soda Products Company were paid

$45,000.00 on account of interest which had accrued on

the said bonds, and said bondholders exchanged their

holdings of bonds of $225,000.00 face value for bonds of

$225,000.00 face value of the new corporation which was

formed for the purpose of taking over the assets of the

receivership estate. After the payment of the said in-

terest on the said bonds and after the transfer of the re-

ceivership estate to the new purchaser, the Receiver had

in his possession the sum of $22,225.00 which he had re-
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served in the making of said sale from the said income

tax refund previously paid to the Receiver as refund of

income taxes paid the United States Government.

V.

Prior to November 1, 1930, the said Receiver, in the

operation of said business of the defendant corporation,

purchased limestone (dolomite) rock from the Inyo

Marble Company but on or about November 1, 1930,

ceased to purchase such rock from said Inyo Marble Com-

pany and thereafter purchased limestone (dolomite) rock

from Henry Wright and later from Henry Wright and

Fred Ward, as a partnership, and the said Receiver there-

after paid the said Henry Wright and later the said Henry

Wright and Fred Ward, who were otherwise financially

irresponsible, for such purchases in cash, although, before

the payment of such money to the said Henry Wright and

to the said Henry Wright and Fred Ward, the said Re-

ceiver was notified by the said Inyo Marble Company that

the said rock was the property of the said Inyo Marble

Company, that the said Henry Wright and the said part-

nership of Henry Wright and Fred Ward had no right,

title or interest in or lien upon the said rock, and that the

payment for the same should be made to the said Inyo

Marble Company, and that if the said Receiver paid the

purchase price of said rock to said Henry Wright or to

Henry Wright and Fred Ward, he would do so at his

peril. The said Receiver was furnished by said Inyo

Marble Company, from November 12, 1930, to April 16,

1931, with memoranda of sales of limestone (dolomite)

rock covering the rock so delivered by Henry Wright, and

Wright and Ward, and paid for by said Receiver to said

Henry Wright and Wright and Ward. The said Receiver

never reported this situation to the Court or to the credi-
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tors and never applied to the Court for instructions before

paying over such money to the said Henry Wright, and

to the said Henry Wright and Fred Ward, a partnership.

The Court had no knowledge or intimation of the pay-

ment of such money under such circumstances until on or

about February 16, 1931, when the Brown suit hereinafter

mentioned was commenced. The record does not show

that any of the creditors had any knowledge or intimation

of such payment under such circumstances until after the

confirmation of April 29th, 1932, of the sale of the assets

of the estate to M. Kinzie Miller, hereinbefore mentioned.

VI.

On April 23, 1932, by and with the permission of the

above entitled Court, a suit was filed in the Superior Court

of Los Angeles County, California, against the said Re-

ceiver in Equity and others as defendants by E. C. Brown,

as assignee of Inyo Marble Company, as plaintiff. No.

Civil 339,445. The said Receiver in Equity filed an an-

swer in said suit, and the case went to trial, and during

the course of the trial, with the permission of the above

entitled Court over the objection of the said Hubert F.

Laugharn, as such Trustee in Bankruptcy, but without

prejudice to the renewal of such objections upon the hear-

ing of the final account of the Receiver, the suit was com-

promised by the payment to the said E. C. Brown out of

the assets of the receivership estate of the sum of $12,-

500.00 in cash. The cause of action set forth in said suit

was for approximately $32,000.00 as the sales price of

said limestone (dolomite) rock purchased by said Re-

ceiver from Henry Wright, and Henry Wright and Fred

Ward, as a partnership, title to which rock was claimed

by said Inyo Marble Company as hereinbefore related. In

connection with the said suit, the said Receiver, as shown
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by Exhibit "A" attached to his said supplemental report,

expended the sum of $1555.16 for costs and expenses.

The said Gibson, Dunn & Crutcher, as counsel for the

said Receiver, duly appointed to defend the Receiver in

that case by the Court upon the application of the Re-

ceiver, compensation to be that which the Court might

deem proper, filed herein an amended application to be

allowed out of the receivership estate the sum of $3500.00

for counsel fees for their services in said suit and the addi-

tional sum of $326.97 for disbursements.

VII.

The Natural Soda Products Company engaged in the

manufacture of soda ash derived from a species of shale

rock. It possessed a manufacturing plant and accessories,

against which had been issued first security bonds in the

amount of $225,000.00. The Receiver is an experienced

engineer, and in the particular business in which he was

engaged he possessed considerable expert knowledge. It

first appeared in the Receiver's judgment, that the busi-

ness might be operated at a profit. On August 4, 1930,

the Receiver reported that there were interest payments

due and delinquent on the bonds and that it would be

necessary that some disposition be made of the assets and

the receivership terminated. Kinzie Miller made an offer

at that time in the form of a time option which the Re-

ceiver considered favorably and which was ordered ac-

cepted October 16, 1930, but the properties were never-

theless ofifered at public sale before final acceptance was

made. No better offer being received than that of Miller,

the sale was consummated and the assets delivered to the

purchaser on or about April 29th, 1932, which was the

date when the Court made an order confirming such sale.

The Receiver, after such consummation of the sale and
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delivery of the assets, had in his possession cash in the

said sum of $22,225.00 for the benefit of creditors.

During the Receiver's operation of the manufacturing

plant, he had purchased his rock for a time from Inyo

Marble Company (or the same ownership under a differ-

ent name), which rock he found in his experience was too

costly to return a profit because of its improper size and

quality. He arranged with Henry Wright and later with

Wright and Ward as a partnership, to purchase material

of a better quality and at less cost. Had he continued in

the use of the inferior rock at the higher price, he would

scarcely have made any profit in his operations. The

owners of the claim from which he first derived his ma-

terial, viz : Inyo Marble Company, the first vendors, made

the contention that the claim from which was produced

the rock which he subsequently bought was in fact their

property, although title to the same was insisted by the

second vendors, viz : Henry Wright and later Wright and

Ward as a partnership, to be in them. The Receiver made

a close examination of the records and concluded that the

said second vendors had a good right to their claim and

continued to buy from them. The said first vendors after

a considerable lapse of time brought suit against the Re-

ceiver in the Superior Court of Los Angeles County, in

which they contended there was due them from the Re-

ceiver for rock illegally taken from the second claim an

amount in excess of $20,000.00. The Receiver and his

counsel were of the opinion that they had a good defense

against this suit, but when the time of the trial was

reached some witnesses they had depended upon could
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not be secured, others had died, and they entered into

negotiations to compromise the Brown case. It was the

opinion of Receiver's counsel that due to the death and

disappearance of witnesses, plaintiff there, in all reason-

able probability, might, if the trial was continued to an

end, recover in excess of $20,000.00. The Receiver peti-

tioned the Court for approval of the compromise arrange-

ment providing for the payment of $12,500.00 and that

agreement was consummated.

The receivership extended for a protracted length of

time. Several months prior to November 1, 1930, the

Receiver found that he could not handle the rock from

the first source of supply so as to make a profit. By pur-

chasing rock from Messrs. Wright & Ward, the Re-

ceiver saved the sum of $12,490.00 in operating costs,

being the difference between price paid Wright & Ward

for 17,844 tons of rock at $1.70 a ton and the price which

would have been paid Inyo Marble Company at $2.40 a

ton.

VIII.

Counsel for the Receiver were industrious in preparing

his case, were obliged to make a trip to other states for

the purpose of taking depositions, were engaged nine (9)

days in trial in the State Court, and the value of the

services of counsel for Receiver who acted in the Brown

case is fully $3500.00, as petitioned for, but without any

addition for expenses. There are no objections to the

amount of the claim for legal services of counsel in the

Brown case, but said Hubert F. Laugharn, as such Trus-

tee, has objected to the payment of the same out of the

receivership estate and has insisted that such money
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should be paid by the Receiver personally on the ground

of his alleged gross negligence.

The Receiver, as acting Resident Manager of the manu-

facturing plant of the defendant corporation, received

from the receivership estate the sum of $500.00 per month

until the plant was sold, and at that time received ap-

proximately $6500.00 further compensation, which was

provided by the purchasing corporation and was not paid

from the funds of the receivership estate.

From the foregoing Findings of Fact, the Court here-

by makes the following:

CONCLUSIONS OF LAW

I.

The said final account and supplement to final account

of said Equity Receiver are entitled to be allowed as pre-

sented.

IL

In making payments of said money out of the receiver-

ship estate of the defendant corporation to the said Henry

Wright and to the said Wright and Ward as a partner-

ship, after such notice of an adverse claim on behalf of

Inyo Marble Company, the Receiver acted with ordinary

business prudence and was not guilty of gross negligence

and should not be surcharged by reason thereof in the

sum of $12,500.00, paid to E. C. Brown as plaintiff in said

State Court suit, and/or $1556.16, paid for costs and ex-

penses in said suit, and/or $3500.00 for counsel fees, or a

total of $17,555.16, or any amount whatsoever.



77

III.

The said exceptions and amendment thereto of the

said Hubert F. Laugharn, as such Trustee, and the said

Friend W. Richardson, as such Trustee, should be dis-

allowed.

IV.

Messrs. Gibson, Dunn and Crutcher should be paid out

of the receivership estate for their legal services the sum

of $3500.00, without any allowance for expenses.

V.

The balance remaining in the receivership estate, after

the payment of said counsel fees, expenses and costs of

distribution, should be distributed pro rata to the general

creditors whose claims have been allowed herein, in the

total sum of $400,923.00.

VI.

After the distribution of the said funds, the Receiver

should file herein his final report to the Court of such

distribution and will then be entitled to a discharge and

to have his bond released.

From the foregoing Findings of Fact and Conclusions

of Law

IT IS ORDERED, ADJUDGED AND DECREED
as follows:

I.

The final account of the Receiver and his supplement

thereto are hereby confirmed and approved, and the ex-
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captions thereto and amendment to such exceptions of the

said Hubert F. Laugharn, as Trustee in Bankruptcy of

the estate of Watterson Bros., Inc., and Friend W. Rich-

ardson, State Superintendent of Banks, as Trustee for

Inyo County Bank in Hquidation, are hereby disallowed.

II.

Said Receiver is hereby directed to pay out of the re-

ceivership estate to Messrs. Gibson, Dunn and Crutcher

the sum of $3500.00 for their legal services as counsel

for the Equity Receiver, their claim for expenses in the

sum of $326.97 being disallowed, and the amended ex-

ceptions of Hubert F. Laugharn, as such Trustee, and

Friend W. Richardson, as such Trustee, to the amended

petition of Messrs. Gibson, Dunn and Crutcher for coun-

sel fees and expenses are hereby disallowed.

III.

The said Equity Receiver, after the payment of said

counsel fees and expenses and costs of distribution, is

hereby directed to distribute the balance remaining, rata-

bly among the general creditors of the equity receiver-

ship estate whose claims have been allowed herein in the

total sum of $400,923.00.

IV.

After the payment of said counsel fees and expenses

and the distribution of the balance of the estate to the

general creditors, the said Receiver is hereby directed to

report to the Court the making of such payments and to

apply for his discharge and the release of his bond.
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V.

The said Hubert F. Laugharn, as such Trustee, and the

said Friend W. Richardson, as such Trustee, having duly

taken the same, are hereby allowed an exception to Con-

clusions of Law Nos. I to VI, inclusive, and to this De-

cree and Paragraphs Nos. I to IV, inclusive thereof.

DATED. Sept. 1 - 1937

Wm P. James

Judge of the United States

District Court.

The foregoing Findings of Fact and Conclusions of

Law are hereby approved as to form only under Rule 44

of the above entitled Court.

Reuben G. Hunt

Reuben G. Hunt, Attorney for

Hubert F. Laugharn, as Trustee,

and Friend W. Richardson as

Trustee.

Decree entered and recorded Sep 1- 1937

R. S. ZIMMERMAN, Clerk

By Deputy Clerk

[Endorsed] : Filed Sep 1 - 1937. R. S. Zimmerman,

Clerk By L. B. Figg Deputy Clerk.
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[Title of Court and Cause.]

ABSTRACT OF DOCUMENTARY EVIDENCE RE-
QUIRED BY PRAECIPE OF APPELLEE

On September 16th, 1937, appellant filed herein his

praecipe for the transcript of the record on appeal. With-

in ten days thereafter appellee filed herein his praecipe

for the documents referred to in the findings of fact, as

approved and filed by the Court in this cause to be in-

cluded in the record on appeal. On October 4th, 1937,

appellant filed herein a motion for the settlement of the

contents of the record on appeal and by said motion ob-

jected to the inclusion of the documents specified in ap-

pellee's praecipe. The said motion came on for hearing in

open Court on October 6th, 1937, whereupon, the Court

entered its minute order directing that the said documents

specified in appellee's praecipe be included in the record on

appeal and directing counsel for appellee to prepare an

abstract of the said documents for filing with the Clerk

of this Court within two weeks from October 6th, 1937.

Appellee by his counsel, W. I. Titus, Esq., hereby sub-

mits to the Court, for inclusion in the record on appeal

in the above entitled cause, the following:

L (Title of Court and Cause)

PETITION OF RECEIVER SEEKING AUTHOR-
ITY TO SELL , dated August 4th, 1930. (Re-

ceiver's Exhibit 9)

Petition recites general financial condition of receiver-

ship trust, with relation to bonded indebtedness and de-

linquent interest; recites that an ofifer of purchase of as-

sets had been received from M. Kinzie Miller; and re-
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fleets terms of the offer and Receiver's plan of executing

offer. Attached to petition is copy of details of offer of

the purchase by M. Kinzie Miller. Prayer of petition

seeks authority to accept offer submitted.

2. (Title of Court and Cause)

CREDITORS' OBJECTIONS TO PROPOSED SALE,

dated September 13, 1930, filed October 6th, 1930.

(Receiver's Exhibit 10)

Objections filed by Jess Hession, as Trustee in Bank-

ruptcy of the Estate of Watterson Bros., Inc., by Reuben

G. Hunt, his counsel, recites objections to proposed sale

of receivership assets to M. Kinzie Miller, according to

offer on file, on the grounds that such sale would not be

to the best advantage of the general creditors of the

receivership trust; that the proposed purchase price was

inadequate; that any money in the hands of the Receiver

received from refund of income taxes previously paid the

United States Government should not be used by the Re-

ceiver for any purpose except payment of dividends to

general, unsecured creditors; that the Receiver had been

permitted by the Court to oppose the present objectors'

petition for liquidation in bankruptcy of the corporation's

assets; prays that the confirmation of proposed sale to

M. Kinzie Miller be denied; that the Receiver be directed

forthwith to withdraw his opposition to bankruptcy pro-

ceedings and that in no event should sale to M. Kinzie

Miller be made or any other sale, unless provision be made

in cash for the benefit of the general, unsecured creditors.
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3. (Title of Court and Cause)

SUMMARY OF OBJECTIONS TO PROPOSED
SALE , dated and filed October 9th, 1930. (Re-

ceiver's Exhibit 11)

Objections filed by Jess Hession as Trustee of the

estate of Watterson Bros., Inc., a bankrupt, by Reuben

G. Hunt, counsel. Summary recites that formal written

objections have been filed to the confirmation of the sale

proposed by the Receiver to M. Kinzie Miller, listing five

arguments as said objections, summarizing previous ob-

jections made in the proceedings.

4. (Title of Court and Cause)

MINUTE ORDER OF COURT, dated and filed October

16th, 1930. (Receiver's Exhibit 12)

"The motion of Jess Hession, Trustee in Bankruptcy

of the estate of Watterson Bros., Inc., that the receiver

herein be directed to withdraw and discontinue his oppo-

sition to the petition of the creditors in the cause of

Natural Soda Products Co., a corporation, alleged bank-

rupt. No. 2176-M-Bank., is denied. An exception is al-

lowed in favor of the said Hession, Trustee. And, the

petition of the receiver for an order permitting him to

sell the assets of the said Natural Soda Products Co., com-

ing on for further hearing, various counsel being present

with the receiver, and further discussions being had, and

the receiver having been questioned by the several coun-

sel present; and the offer, as made to the receiver, to pur-

chase the assets of said corporation having been further

explained by counsel for the proposed vendee; and the

court having fully considered the matter, now directs that
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the petition of said receiver for leave to sell said assets

be, and it is, granted. Counsel present having expressed

a willingness so to do, are advised by the court to con-

fer together and prepare a written order for submission

to the court covering particularly all matters and condi-

tions contained in the written offer made, together with

such additional matter as may be essential to make en-

tirely clear all of the added or explanatory conditions as

vmderstood at the conclusion of said hearing."

5. (Title of Court and Cause)

NOTICE OF MOTION AND MOTION, dated Novem-

ber 11, 1930, filed November 13th, 1930. (Receiver's

Exhibit 13)

Motion made by six creditors of the corporation

through Reuben G. Hunt, seeking that certain conditions

be attached to any final decree in connection with the pro-

posed sale of the assets of the receivership trust to M.

Kinzie Miller, and embodying three separate motions.

Motion One refers to the offer of M. Kinzie Miller tc

provide Thirty Thousand Dollars ($30,000) in cash in

lieu of Sixty Thousand Dollars ($60,000) in preferred

stock. Motion Two recites that the proposed sale would

tie up the estate for one year, during which time the Re-

ceiver must operate the defendant's plant, which would

preclude offers being received. Motion Three complains

that the receivership trust should have been liquidated in

bankruptcy and that any money in the hands of the Re-

ceiver recovered from income taxes paid the United States

Government should be used only for the purpose of divi-

dends to the general creditors.
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6. (Title of Court and Cause)

MEMORANDUM OF CONCLUSIONS OF THE
COURT APPROVING ORDER FOR THE SALE
OF ASSETS OF DEFENDANT , dated and filed

November 18th, 1930. (Receiver's Exhibit 14)

"The matter of the petition of David B. Scott, receiver

herein, for an order authorizing him to enter into an

option contract with M. Kinzie Miller, for the sale of the

assets of the defendant corporation, was given several

hearings. Counsel representing various creditors, secured

and unsecured, have presented their views for and in op-

position to the request of the receiver. On the part of the

general creditors, the court is urged to refuse the order

asked for, upon the argument that the general unsecured

creditors would, if such action were taken, probably re-

ceive dividends in larger amounts than those likely to re-

sult if the option party consummated the deal. If I were

convinced that such result would follow a denial of the

petition of the receiver, I would not hesitate to refuse to

make the order.

''At the hearing preceding that had on November 17,

1930, the receiver was examined and thoroughly ex-

plained the situation of the property involved and the

hazardous condition of the soda products market. It ap-

peared from his testimony that the soda product which is

being manufactured and marketed from the plant of the

defendant corporation is met with much competition in the

trade. That there is the probability that a new manufac-

turing concern will enter the field and if that happens the

market for the defendant's product will be largely de-

stroyed. Unless the product can be sold up to the rea-
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sonable capacity of the plant, the assets are of nominal

value.

*'At the same hearing, the matter of what efforts had

been made to secure offers for this property was gone into.

Counsel for the receiver, being familiar with the activities

in that direction, showed that all avenues promising to

lead to prospective purchasers had been fully covered and

that no offers had resulted. The canvas for prospective

purchasers seems to have been very thorough and com-

plete. This was the situation when the offer by M. Kin-

zie Miller was submitted to the receiver. It seems to be

admitted that Mr. Miller represents parties who are finan-

cially able and sufficient. In the interim between hearings

on the matter of the receiver's petition had respectively on

October 6, 1930, and October 16, 1930, all parties and

creditors were given leave to obtain and submit any other

offers that they might have for the purchase of the assets

of the defendant. On October 16, 1930, only one offer

was tentatively made in court—that being that of Mr.

Wa^^rson, Jr. This offer contemplated no material cash

payment, but was a time offer, the property to be made

security for payment. There was no evidence that the

Wa^^rson offer was backed by any financial ability to

perform. It therefore appeared that the receiver might as

well keep the property as to make a contract of sale and

have only as security the same assets which he already

possessed.

'The various facts and considerations adverted to show

quite plainly that there is little or no demand for the soda

products plant of the defendant; nor is there a prospective
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demand for the same. The same facts and considerations

suggest strongly then that were the property offered at

liquidation for sale, there would likely be realized little

more than the value of physical improvements at sacrifi-

cial prices. If this is true, then a preemptory sale would

promise but small returns to be credited upon the bond-

holders debt, and there would be a large deficiency to re-

duce any dividend that might be apportioned to the general

creditors. For these reasons, I believe that the option

contract offered promises a better return to all parties

interested than can be secured by forced liquidation of the

assets. The tax refund money, which it is proposed to

apply on interest past due on the bonds, would suffer by

diminution against the deficiency claim which would be

made by the lienholders after the assets had been sub-

jected to preemptory sale. I do not think it inequitable to

make the adjustment with the bondholders as the receiver

proposes. At any rate, it is my view that the general

creditors cannot well be damaged by the carrying out of

the plan; rather that they will be benefited.

'The letter signed by Mr. Miller, the offering party,

dated October 7, 1930, wherein it is agreed by Mr. Miller

to supply $30,000.00 in lieu of the $60,000.00 preferred

stock and which counsel for Mr. Miller announced in

open court that his client would continue to be bound by,

is ordered to be filed in the case. And the stipulations

therein contained are, in the making of this order, con-

sidered as being in effect binding and material to the

promises given to the receiver to execute the contract.

"The order as prayed for is this day signed and filed

with the clerk."
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7. (Title of Court and Cause)

ORDER AUTHORIZING AND DIRECTING RE-

CEIVER TO SELL ASSETS, dated and filed No-

vember 18th, 1930. (Receiver's Exhibit 15)

Formal order signed by Honorable Wm. P. James,

Judge, directing the Receiver to sell the assets of the re-

ceivership trust. Order recites proceedings heretofore had

leading up to present order; includes copy of form of

option for sale of receivership assets to M. Kinzie Miller

;

directs Receiver to formally enter into said form of op-

tion; and directs Receiver, upon the exercise of said op-

tion, to convey the property of the receivership trust in

conformity therewith.

8. (Title of Court and Cause)

MOTION FOR RECONSIDERATION, dated Novem-

ber 30th, 1930, and filed in Bankruptcy 2176 of the

above entitled court December 2nd, 1930. (Re-

ceiver's Exhibit 16)

Motion filed by Reuben G. Hunt, counsel for petition-

ing and intervening creditors, seeks an order from the

Court vacating the Court's order of October 16, 1930,

which said order denied the motion of creditors for an

order directing the Receiver to withdraw opposition to

adjudication in bankruptcy, and seeks by said motion to

have the receivership assets liquidated in bankruptcy, as

continued operation in receivership would constitute a loss

to creditors. Said motion was supported by affidavit of

Reuben G. Hunt, as attorney for petitioning and inter-

vening creditors. Said affidavit recites the appointment
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of Receiver; that on March 26, 1928, an involuntary peti-

tion in bankruptcy was filed in the above entitled Court;

that the Court authorized the said Receiver to oppose the

adjudication in bankruptcy and that such authorization

was later confirmed by the Circuit Court of Appeals for

the Ninth Circuit; that the Receiver had operated the cor-

poration's business for three years and had repeatedly re-

ported that operations should cease as soon as the assets

could be liquidated or re-organization effected; recites the

general character of the assets and the nature of the

bonded indebtedness thereon; recites that the corporation

had been operated at a loss for many years prior to the

receivership; that the Receiver reported to the Court he

had diligently sought a purchaser of the property and that

the best offer obtainable was that of M. Kinzie Miller un-

der a form of option; that the Receiver in Equity had filed

an inventory showing certain assets and HabiHties; that

the general creditors felt that the Receiver in Equity had

operated the receivership business in a highly efficient

manner but could not understand how the corporation

could be solvent and have its assets at the end of three

years of good management bring only about forty per

cent. (40%) of the value set thereon by the Receiver;

recites amount of general creditors' claims and Receiver's

statement of liabilities; makes a digest of the financial

situation of the receivership estate; and recites that said

corporation was insolvent at the time the Receiver was ap-

pointed and that further opposition by the Receiver in

Equity to adjudication in bankruptcy would result in fur-

ther loss to creditors.
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9. (Title of Court and Cause)

ORDER OF COURT DENYING MOTION FOR RE-

CONSIDERATION, entered December 5th, 1930,

in Bankruptcy 2176 of the above entitled Court. (Re-

ceiver's Exhibit 17)

'This matter coming before the Court for hearing on

motion for reconsideration of Order denying motion of

Petitioning and Intervening Creditors that Receiver in

Equity withdraw his opposition to Adjudication in Bank-

ruptcy; Reuben G. Hunt, Esq., appearing as counsel for

the Petitioning and Intervening Creditors, and W. I.

Titus, Esq., appearing as counsel for the Receiver in

Equity, statements are made by the said counsel, respec-

tively, whereupon, it is by the Court ordered that said

Motion be, and the same is, hereby denied, at this time,

without prejudice."

10. (Title of Court and Cause)

ORDER CONFIRMING SALE OF ASSETS, dated

and filed April 29th, 1932. (Receiver's Exhibit

19)

This is a formal order signed by the Honorable Wm.
P. James, Judge, confirming the sale of the receivership

assets. It recites that the receivership estate had been

sold at public auction to the highest and best bidder to M.

Kinzie Miller, in compliance with decree ordering such

sale ; recites manner in which said sale was made, namely

:

at public auction; that said sale was made after due no-

tice; that the purchaser had made an assignment of his
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purchase rights; and by order confirms the Receiver's re-

port of sale as filed in Court; and recites in formal detail

the manner in which the receivership assets should be

transferred to the purchaser.

W. I. Titus

W. I. Titus, Attorney for David

B. Scott, Receiver of Natural Soda

Products Company,

Appellee.

DATED: October 14th, 1937.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA, NORTHERN DIVISION.

B. W. HOLEMAN, as Receiver of ) No. C-54-H

The First National Bank of Bishop, )

) STIPULATION
Plaintiff, ) OF COUNSEL

) APPROVING
vs. ) ABSTRACT

) OF EVIDENCE
NATURAL SODA PRODUCTS ) AND ORDER
COMPANY, a corporation, ) OF COURT

) APPROVING.
Defendant. )

)

IT IS HEREBY STIPULATED by Messrs. Clock,

McWhinney & Clock, Grainger and Hunt, attorneys for

Friend W. Richardson, State Superintendent of Banks in
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charge of Inyo County Bank in liquidation, and Hubert

F. Laugharn as Trustee in Bankruptcy for Watterson

Bros., Inc., a Bankrupt, Messrs. Gibson, Dunn & Crut-

cher, and W. I. Titus, Esq., attorney for David B. Scott,

Receiver, that the foregoing Abstract of Documentary

Evidence, required by praecipe of appellee, is a fair, true

and accurate abstract of the said documentary evidence.

DATED this 20th day of October, 1937.

CLOCK, McWHINNEY & CLOCK
GRAINGER AND HUNT
By Reuben G Hunt

Attorneys for Friend W. Richardson,

etc., and Hubert F. Laugharn, as

Trustee.

GIBSON, DUNN & CRUTCHER,

By Henry B. Ely

W. I. Titus,

W. I. Titus, Attorney for David B.

Scott, Receiver.

ORDER

On October 6th, 1937, the Court having entered its

minute order directing that said documents specified in

appellee's praecipe be included in the record on appeal, and

directing counsel for appellee to prepare an abstract of

said documents for filing with the Clerk of this Court,

counsel for appellee has submitted to the Court for ap-



92

proval the foregoing abstract of the documentary evidence

called for in said praecipe, said abstract having been ap-

proved by the foregoing stipulation of counsel.

The Court hereby approves of the foregoing abstract

of documentary evidence and directs that the same be

filed with the Clerk of this Court to be included in the

transcript on appeal.

Wm P. James

Judge of the United States District

Court.

DATED: October 21, 1937.

[Endorsed] : Lodged Oct. 14, 1937 R. S. Zimmer-

man, Clerk By L. B. Figg, Deputy Clerk. Filed Oct. 21,

1937. R. S. Zimmerman, Clerk By Edmund L. Smith,

Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED

STATES SOUTHERN DISTRICT OF CALI-

FORNIA NORTHERN DIVISION

B. W. HOLEMAN, as Receiver of The

First National Bank of Bishop,

Plaintiff,

vs.

NATURAL SODA PRODUCTS
COMPANY, a corporation,

Defendants.

No. C-54-H

PETITION
FOR

APPEAL
ORDER

ALLOWING
APPEAL

HUBERT F. LAUGHARN, as Trustee in Bankruptcy

of the estate of Watterson Bros., Inc., a corporation, and

FRIEND W. RICHARDSON, as Superintendent of

Banks of the State of CaHfornia, as Trustee in charge of

Inyo County Bank in liquidation, hereby appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit from the decree made and entered in the above

entitled action by the above entitled Court on September 1,

1937, allowing the final account and supplement to final

account of David B. Scott, Equity Receiver in the above

entitled action, and allowing the amended petition for

attorneys' fees and expenses of Gibson, Dunn & Crutcher,

a law firm ; and they pray that this appeal may be allowed

and that a citation issue as provided by law, and that a
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transcript of the record, proceedings and papers upon

which said order was based may be sent to said United

States Circuit Court of Appeals for the Ninth Circuit,

and the penal sum of their cost bond fixed.

Dated September 16, 1937.

CLOCK, McWHINNEY & CLOCK,

GRAINGER & HUNT
By Reuben G Hunt

Attorneys for Friend W. Richardson,

as Superintendent of Banks etc.

Reuben G. Hunt

As Attorney for Hubert F. Laugharn,

as Trustee, etc.

ORDER ALLOWING APPEAL

The foregoing petition for appeal is hereby granted

and the appeal allowed. Costs bond on appeal fixed at

$250.00.

Dated: September 16, 1937

Wm P James

DISTRICT JUDGE

[Endorsed] : Filed Sep. 16, 1937. R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL

Now come HUBERT F. LAUGHARN, as Trustee in

Bankruptcy of the estate of Watterson Bros., Inc., a cor-

poration, and FRIEND W. RICHARDSON, as Super-

intendent of Banks of the State of California and as

Trustee in charge of Inyo County Bank in Liquidation,

the appellants upon the appeal to the Circuit Court of Ap-

peals for the Ninth Circuit from the decree of the above

entitled Court made and entered September 1, 1937,

allowing the final account and the supplement to final

account of David B. Scott, as Receiver in Equity, and

allowing the amended petition of Gibson, Dunn & Crut-

cher, a law firm, for attorneys' fees and expenses, and

say that:

On November 22, 1927, the above entitled action was

commenced in the above entitled Court, and on Novem-
ber 25, 1927, David B. Scott was appointed by the Court

and qualified as Receiver in Equity of the property of the

above named defendant corporation, and thereupon took

charge of and held possession of the same until on or

about April 29, 1932, when the same was sold upon a

reorganization, leaving in the hands of said Receiver in

Equity the sum of $22,225.00 in cash for the benefit of

general creditors. Thereafter the said Receiver filed his

final account showing the said sum of $22,225.00 on hand

less certain proper deductions, or a net of $21,416.17.

Thereafter the said Receiver filed his supplement to said

final account showing the expenditure out of said money
of the sum of $14,055.16 paid out to the plaintiff of a
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suit then pending in the Superior Court of Los Angeles

County, California, wherein E. C. Brown was the plaintiff

and the said Receiver was the defendant. Thereafter the

said Gibson, Dunn & Crutcher, a law firm, filed herein

their amended petition for counsel fees on behalf of the

Receiver in said Brown suit in the sum of $3500.00, plus

$326.97 for expenses. The said Brown suit arose out of

the following facts : The defendant corporation was in

the business of manufacturing and selling soda ash secured

from deposits in Owens Lake, Inyo County, California.

Its assets consisted of a manufacturing plant, land and

equipment, and certain personal property, such as ac-

counts and notes receivable, cash on hand, stock in trade,

etc. The fixed assets, that is the plant, were subject to

the lien of a deed of trust covering the issuance of $225,-

000.00 in bonds. The Receiver operated this business

under the authority of the Court. Prior to November 1,

1930, he purchased certain rock for use at the plant from

Inyo Marble Company, the assignor of Brown in the said

Brown suit. On or about November 1, 1930, he ceased

purchasing this rock from the Inyo Marble Company and

thereafter for several months purchased similar rock from

parties by the name of Wright and Ward in the face of

notice from the Inyo Marble Company that such rock was

its property and that he should pay them for the same

and that if he did not and paid Wright and Ward, he

would do so at his peril. The said Receiver paid Wright

and Ward the sum of $32,000.00 in spite of this notice

from the Inyo Marble Company and without reporting

the situation to the Court or the creditors. Thereafter

Brown, as assignee of Inyo Marble Company, sued the

Receiver to recover this $32,000.00 upon the theory that

this rock purchased from Wright and Ward was its own,

and during the course of the trial of the suit the same was
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compromised for $12,500.00 with the permission of the

above entitled Court over the objections of the said Hubert

F. Laugharn, as such Trustee, and the money was paid

out of the receivership estate to said Brown, plaintiif in

the said suit. The Receiver also paid $1555.56 as costs

and expenses in the said Brown suit. Thereupon the Re-

ceiver filed his supplement to final account showing such

expenditure and a balance on hand of only $6,495.86 in-

stead of the $21,563.17 shown in the said final account.

Thereupon Gibson, Dunn & Crutcher, a law firm, filed an

amended petition for the payment to them of counsel fees

in the sum of $3500.00 for services to the Receiver in

the said Brown suit, plus $326.97 for expenses. The total

allowed general claims against the receivership estate was

$400,923.00, and it was the holders of these claims who

were entitled to have distributed to them the balance on

hand in the receivership estate, less normal and routine

expenses. After the filing of the said final account, sup-

plement to final account, and the amended petition for

counsel fees and expenses, the said Hubert F. Laugharn,

as such Trustee, and the said Friend W. Richardson, as

such Superintendent of Banks, general creditors with al-

lowed claims in large amounts, filed their exceptions to

the said final account, supplement to final account and

amended petition for counsel fees and expenses and

prayed that the said Receiver in Equity be surcharged in

his accounts the sum of $14,055.16 already paid by him

in connection with the Brown suit, plus whatever might

be allowed to the said law firm for counsel fees and ex-

penses, upon the grounds that the said Receiver had been

grossly negligent in placing himself in a position, without

notice to the Court or the creditors and without securing

any order from Court, where he had to, in effect, pay

twice for the same material which he used in the opera-



98

tion of the business, and that any money he paid out for

costs and expenses in the said suit and any money allowed

for his counsel's fees and their expenses in the said suit

should be paid by him personally and not out of the estate.

The Judge of the lower court overruled these objections

and approved the final account and supplement to final

account of the Receiver and awarded said Gibson, Dunn

& Crutcher $3500.00 in all for counsel fees and expenses,

upon the theory that the Receiver, even though he did not

notify the Court and the creditors about the situation, and

acted without Court order, would have been faced with

much the same situation and result as now appears even

though he had liquidated the estate on or about November

1, 1930, because the sale of the assets at that time would

probably have produced not more than enough to satisfy

the claims of the bondholders, and there would not have

been much, if any, left for the benefit of the general credi-

tors, as the situation is now, and upon the further theory

that the Receiver was not grossly negligent and acted with

ordinary business prudence in what he did. During the

course of the hearing before the lower court, the objecting

parties proved by competent evidence that on or about

November 1, 1930, there were on hand free assets con-

sisting of cash in the sum of $30,345.32, as refunds of

income taxes due the United States Government paid

prior to the receivership, which would have been available

for distribution to creditors if there had been a Hquida-

tion at that time; and also during the hearing the object-

ing parties proposed certain findings of fact to be made

by the Judge, but their proposal was denied.
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The said Hubert F. Laugharn as such Trustee etc., and

the said Friend W. Richardson, as such Superintendent of

Banks etc., further say that the said decree of September

1, 1937, was and is erroneous in the following particulars:

1. The decree is not supported by the findings in that

the findings show that the Receiver acted with gross

negligence in taking the action he did with respect to the

Inyo Marble Company and Wright and Ward regarding

the rock and placing himself in a situation where he might

have to pay twice for the same material without report-

ing the situation to the Court and the creditors and secur-

ing instructions from the Court as to his course of action.

2. The decree is not supported by the findings in that

the findings show that if the estate had been liquidated

on or about November 1, 1930, the total amount due the

bondholders would have been approximately $270,000.00

and the total amount due the general creditors would

have been approximately $400,000.00, and at that time

there would have been available for distribution to all

creditors at least $30,000.00 in cash, all of which was free

from the lien of the bond issue, and even though the fixed

assets covered by the bond issue would have been insuffit-

cient upon a liquidation to pay the bond claims in full, still

their participation with the general creditors in the free

assets would not have prevented the general creditors from

procuring a much more substantial dividend than they

will now under the present set-up.

3. The Court erred in not granting the motion made

by the objecting parties for a decree sustaining the ex-

ceptions to the final account and supplement to final ac-

count of the Receiver and the amended petition of Gibson,

Dunn & Crutcher for counsel fees and expenses and sur-

charging the Receiver in the sum of $14,055.16, and
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directing the Receiver to pay said Gibson, Dunn & Crut-

cher the sum of $3500.000 in full for counsel fees and

expenses not out of the estate but out of his own funds,

and disallowing the accounts of the Receiver unless such

surcharge was paid within a specified time, and making

findings of fact and conclusions of law and a decree in

conformity therewith, in that the other findings of fact

of the Court are sufficient to support such a decree and

are insufficient to support any other decree.

4. The Court erred in denying the motion of the ob-

jecting parties for a special finding of fact to the effect

that the Receiver, in paying to Wright and Ward money

of the receivership estate after notice of an adverse claim

from Inyo Marble Company and without notifying the

Court and the creditors of the situation and without secur-

ing an order of Court authorizing such payment, did not

act with ordinary business prudence and was guilty of

gross negligence and should be surcharged by reason

thereof in the sum of $14,055.16 and be required to pay

personally and not out of the receivership estate the sum

of $3500.00 to the said Gibson, Dunn & Crutcher for

counsel fees and expenses.

5. The Court erred in refusing to make a conclusion

of law to the efifect that the said receiver by so paying

said money out of the receivership estate to Wright and

Ward after such notice of an adverse claim from the

Inyo Marble Company, and without notifying the Court

and the creditors of the situation and securing an order

of Court authorizing such payment, did not act with ordi-

nary business prudence and was guilty of gross negligence
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and should be surcharged in the sum of of $14,055.16 and

his final account and supplement to final account should

not be allowed until such surcharge had been paid into

the receivership estate.

6. The court erred in denying the motion of the object-

ing parties for a conclusion of law to the effect that the

Receiver should be required to pay personally and not

out of the receivership estate the sum of $3500.00 to Gib-

son, Dunn & Crutcher for counsel fees and expenses.

7. The Court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the exceptions of the objecting parties should be allowed

to the extent that the Receiver was surcharged in his ac-

counts in the sum of $14,055.16 and should be required

to pay over to the receiver estate within a time specified

the sum of $14,055.16 and should not be permitted to pay

out of the estate but be required to pay personally the sum

of $3500.00 to Gibson, Dunn & Crutcher for counsel fees

and expenses.

8. The Court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the balance remaining in the receivership estate, after such

surcharge and without the payment out of the estate of

any money to Gibson, Dunn & Crutcher, should be dis-

tributed pro rata to the general creditors, whose claims

have been allowed herein in the total sum of $400,923.00.

9. The Court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the Receiver is not entitled to a discharge and is not en-
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titled to have his bond released until such surcharge is

paid into the receivership estate.

10. The Court erred in denying the motion of the ob-

jecting parties for a decree to the effect that the final

account of the Receiver and his supplement thereto are

disallowed unless within ten days from date he paid into

the receivership estate the sum of $14,055.16, a surcharge

against his accounts.

11. The Court erred in denying the motion of the

objecting parties for a decree to the effect that the Re-

ceiver was directed to pay personally and not out of the

receivership estate the sum of $3500.00 to Gibson, Dunn

& Crutcher for counsel fees and expenses.

12. The Court erred in denying the exceptions of the

objecting parties to the final account and the supplement

to final account of the receiver and refusing to surcharge

the Receiver in the sum of $14,055.16 and refusing to di-

rect the Receiver to pay personally and not out of the re-

ceivership estate the sum of $3500.00 to Gibson, Dunn &

Crutcher for counsel fees and expenses.

13. The Court erred in denying the motion of the

objecting parties for a decree to the efifect that the Re-

ceiver was directed to distribute the balance remaining in

the equity estate, after the payment of such surcharge

into the estate, or so much thereof as shall have been col-

lected, pro rata among the general creditors of the estate,

whose claims as allowed herein total the sum of $400,-

923.00.

14. The Court erred in denying the motion of the ob-

jecting parties for a decree to the effect that neither the
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Receiver nor his bond should be released until the pay-

ment of such surcharge into the receivership estate and

until the payment of the sum of $3500.00 by the receiver

personally and not out of the receivership estate to the

said Gibson, Dunn & Crutcher.

WHEREFORE, the said Hubert F. Laugharn, as such

Trustee, etc., and the said Friend W. Richardson, as such

Superintendent of Banks, etc., pray that said decree of

September 1, 1937, be reversed and the lower Court be

directed to surcharge the said Receiver in his accounts in

the sum of $14,055.16 and fix a time for the payment of

the same into the estate, in default of which his account

shall be disallowed, and directing the said Receiver to pay

personally and not out of the receivership estate the sum

of $3500.00 to Gibson, Dunn & Crutcher for counsel fees

and expenses.

Dated this 16th day of September, 1937.

Reuben G Hunt

Attorney for Hubert L. Laugharn, as

Trustee in Bankruptcy, etc

CLOCK, McWHINNEY & CLOCK
GRAINGER AND HUNT
By Reuben G Hunt

Attorneys for Friend W. Richardson,

as Superintendent of Banks, etc

[Endorsed] : Filed Sep. 16, 1937 R. S. Zimmerman

Clerk By Edmund L. Smith, Deputy Clerk
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[Title of Court and Cause.]

BOND

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned, UNITED STATES FIDELITY

AND GUARANTY COMPANY, a corporation, as

Surety, is held and firmly bound unto David B. Scott, as

Receiver in Equity of Natural Soda Products Company,

a corporation, in the sum of $250.00 to be paid to him or

his successors, to which payment the undersigned Surety

binds itself, and its successors and assigns.

Signed and dated this 16th day of September, 1937.

WHEREAS, in the above entitled action, on the 1st

day of September, 1937, a decree of the above entitled

Court was made and entered approving the final account

and supplement to final account of David B. Scott, Re-

ceiver in Equity, and making allowances for compensation

and expenses of Gibson, Dunn & Crutcher, a law firm, and

Hubert F. Laugharn, as Trustee in Bankruptcy of the

estate of Watterson Bros., Inc., a corporation, and Friend

W. Richardson, as Superintendent of Banks of the State

of California and as Trustee in charge of Inyo County

Bank in Liquidation, have appealed from said order to

the United States Circuit Court of Appeals for the Ninth

Circuit.

NOW, the condition of the above obligation is such,

that if the said Hubert F. Laugharn, as such Trustee in
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Bankruptcy, and said Friend W. Richardson, as such

Superintendent of Banks etc., shall prosecute their appeal

to effect, and pay all costs, if they fail to make their

appeal good, then the above obligation will be void, other-

wise to remain in full force and effect.

UNITED STATES FIDELITY AND
GUARANTY COMPANY, a corporation

By O. D. Brick

Its Attorney in Fact

Examined and recommended for approval as provided

in Rule 29.

Reuben G. Hunt

Attorney

THE FOREGOING BOND IS HEREBY AP-

PROVED this 16 day of September, 1937.

Wm. P. James

DISTRICT JUDGE
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State of California 1

j- ss.

County of Los Angeles
J

On this 16th day of September in the year one thousand

nine hundred and thirty-seven before me, AGNES L.

WHYTE a Notary Public in and for said County and

State, residing therein, duly commissioned and sworn,

personally appeared O. D. BRICK, known to me to be

the duly authorized Attorney-in-fact of the UNITED
STATES FIDELITY AND GUARANTY COM-
PANY, and the same person whose name is subscribed

to the within instrument as the Attorney-in-fact of said

Company and the said O. D. BRICK duly acknowledged

to me that he subscribed the name of the UNITED
STATES FIDELITY AND GUARANTY COM-

PANY thereto as Surety and his own name as Attorney-

in-fact.

In Witness Whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

[Seal] Agnes L. Whyte

Notary Public in and for LOS ANGELES County,

State of California.

My Commission Expires Feb. 26, 1941

[Endorsed] : Filed Sep. 16, 1937 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD ON
APPEAL

TO THE CLERK OF THE COURT:

HUBERT F. LAUGHARN, as Trustee in Bankruptcy

of the estate o£ Watterson Bros., Inc., a corporation, and

FRIEND W. RICHARDSON, as Superintendent of

Banks of the State of California, as Trustee in charge of

Inyo County Bank in Hquidation, hereby request that the

following portions of the record filed on the dates herein-

after set forth be incorporated in the transcript on

their appeal to the Circuit Court of Appeals for the

Ninth Circuit from the order of the above entitled Court

made and entered in the above entitled action on

September 1, 1937, allowing the final account and sup-

plement to final account of David B. Scott, as Receiver

in equity of the above named defendant corporation, and

allowing the amended petition for attorneys' fees and ex-

penses of Gibson, Dunn & Crutcher, a law firm:

1927—Nov. 22 Order Appointing Receiver

Dec. 5 Supplemental Order Appointing

Receiver

1932—Dec. 14 Final Report of Receiver, State-

ment of Creditors' Claims, Peti-

tion for Final Distribution and

Discharge of Receiver

1936—Sept. 18 Amended Petition for Attorneys'

Fees and Disbursements
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18 Supplemental Report of Receiver,

Petition for Final Distribution

and Discharge of Receiver

28 Exceptions of Hubert F. Laug-

harn, as Trustee in Bankruptcy

of the Estate of Watterson

Bros., Inc., a corporation, to

Final Account and Supplement

to Final Account of Equity Re-

ceiver David B. Scott, and to

Amended Petition of Gibson

Dunn & Crutcher for Attorneys'

Fees and Expenses.

1936—Oct. 9 Amendment to Exceptions of

Hubert F. Laugharn, as Trus-

tee, etc.

Nov. 6 Memorandum of Conclusions and

Order on Report of Receiver,

Exceptions thereto and Petition

for Allowance of Counsel Fees.

1937—Jan. 2 Minute Order amending memo-

randum of conclusions and

order.

29 Order allowing creditor to be

made a party herein.

Jun. 15 Motions by Hubert F. Laugharn,

as Trustee, etc., and order

thereon.
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Sep. 1 Findings of Fact, Conclusions of

Law, and Decree.

16 Petition for Appeal and Order

Allowing Appeal.

16 Assignment of Errors on Appeal.

16 Bond on Appeal.

16 Citation on Appeal.

16 This Praecipe.

Dated: Sept. 16, 1937.

CLOCK, MCWHINNEY & CLOCK
GRANGER & HUNT, by

Reuben G. Hunt

Attorneys for Friend W. Richardson, etc.

Reuben G. Hunt

Attorney for Hubert F. Laugharn, etc.

Receipt of a copy of the within Praecipe for Transcript

of Record on Appeal is hereby acknowledged this 16th

day of Sept., 1937.

W. J. Titus per B. Kinser

Attorney for David B. Scott, Receiver.

Received copy of the within document Sep. 16, 1937

Gibson, Dunn & Crutcher Per I. J.

[Endorsed] : Filed Sep. 16, 1937 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk.
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD ON
APPEAL

To R. S. ZIMMERMAN, CLERK OF THE ABOVE
ENTITLED COURT:

David B. Scott, Receiver in Equity for the above named

defendant, and Messrs. Gibson, Dunn & Crutcher, as

Special Counsel for said Receiver, do hereby request that

the documents hereinafter specified which are portions of

the record in the above entitled matter be incorporated

in the transcript on appeal to the Circuit Court of Ap-

peals for the Ninth Circuit, whereby Hubert F. Laugharn,

as Trustee in Bankruptcy of the estate of Watterson

Bros., Inc., a corporation, and Friend W. Richardson, as

Superintendent of Banks of the State of Cahfornia, as

Trustee in charge of Inyo County Bank in Liquidation,

have appealed from the order made in the above entitled

Court on September 1st, 1937, allowing the final account

and supplement thereto of David B. Scott as Receiver

in Equity of the above named corporation, and allowing

the amended petition for attorneys' fees and expenses of

Messrs. Gibson, Dunn & Crutcher:

1. Petition of Receiver Seeking Authority to Sell,

dated August 4th, 1930. (Receiver's Exhibit 9).

2. Creditors' Objections to Proposed Sale, dated Sep-

tember 13th, 1930, filed October 6th, 1930. (Receiver's

Exhibit 10).

3. Summary of Objections to Proposed Sale, dated

and filed October 9th, 1930. (Receiver's Exhibit 11).

4. Minute Order of Court, dated and filed October

16th, 1930. (Receiver's Exhibit 12).
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5. Notice of Motion and Motion, dated November

11th, 1930, filed November 13th, 1930. (Receiver's Ex-

hibit 13)

6. Memorandum of Conclusions of the Court Approv-

ing Order for the Sale of Assets of Defendant, dated and

filed November 18th, 1930. (Receiver's Exhibit 14).

7. Order Authorizing and Directing Receiver to Sell

Assets, dated and filed November 18th, 1930. (Receiver's

Exhibit 15).

8. Motion for Reconsideration, dated November 30th,

1930, and filed in Bankruptcy 2176 of the above entitled

court December 2nd, 1930. (Receiver's Exhibit 16).

9. Order of Court Denying Motion for Reconsidera-

tion, entered December 5th, 1930, in Bankruptcy 2176 of

the above entitled Court. (Receiver's Exhibit 17).

10. Order Confirming Sale of Assets, dated and filed

April 29th, 1932. (Receiver's Exhibit 19).

11. Petition and Order for Employment of Counsel,

dated and filed December 5, 1934.

DATED: September 24th, 1937.

W. I. Titus

W. I. Titus, Attorney for David B. Scott, Receiver.

GIBSON, DUNN & CRUTCHER,
By Henry E. Ely

Receipt of a copy of the within Praecipe for Transcript

of Record on Appeal is hereby acknowledged this 24th

day of September, 1937.

Reuben G. Hunt c w
Attorney for Friend W. Richardson, etc., and for

Hubert F. Laugharn, etc.

[Endorsed] : Filed Sep. 27, 1937 R. S. Zimmerman
Clerk By L. B. Figg Deputy Clerk.
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 111 pages, num-

bered from 1 to 111 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; order appointing Receiver; supplemental

order appointing Receiver; final report of Receiver, state-

ment of creditor's claims, petition for final distribution

and discharge of Receiver; petition for employment of

counsel and order thereon; amended petition for attorneys'

fees and disbursements; supplemental report of Receiver,

petition for final distribution and discharge of Receiver;

exceptions of Trustee in Bankruptcy of the Estate of

Watterson Bros., Inc., a corporation, to final account and

supplement to final account; amendment to exceptions of

Trustee in Bankruptcy of the Estate of Watterson Bros.;

memorandum of conclusions and order; order of January

2, 1937; order allowing creditor to be made a party herein;

motions by Trustee in Bankruptcy and by Superintendent

of Banks and order thereon; findings of fact, conclusions

of law and decree; abstract of documentary evidence;

petition for appeal and order allowing appeal; assignment

of errors on appeal; bond; praecipe and counter-praecipe.
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I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.

IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of November, in the year of Our Lord One

Thousand Nine Hundred and Thirty-seven and of our

Independence the One Hundred and Sixty-second.

R. S. ZIMMERMAN,

Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.
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I.

Statement of the Case.

This is an appeal by creditors from an order of the

District Court of Southern California approving the final

account, and supplement to final account, of an equity

receiver, and allowing fees to counsel for the receiver.

The appeal is based upon the contention of the creditors

that the lower court should not have made this order

without surcharging and collecting from the receiver

$17,555.16 for the benefit of the receivership estate be-

fore allowing his accounts.

II.

Jurisdiction.

Jurisdiction of this appeal is predicated upon the pro-

visions of the Judicial Code as set out in U. S. C. A., Title

28, sections 225 and 230. The decree appealed from was

entered in the lower court on September 1, 1937 [Tr.

p. 79]. The petition for leave to appeal was filed Septem-

ber 16, 1937, and the order allowing the appeal made

the same day [Tr. p. 93].

III.

Statement of Facts.

The creditors prosecuting the appeal are Hubert F.

Laugharn, as Trustee in Bankruptcy of the estate of

Watterson Bros., Inc., and Friend W. Richardson, as

State Superintendent of Banks and in charge of the

liquidation of the Inyo County Bank, with allowed gen-

eral claims in the receivership estate of $91,971.77 and

$194,589.01, respectively. The total of the allowed gen-
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eral claims against the receivership estate is $400,923.00,

so that the objecting creditors here hold nearly three-

fourths in amount of such claims. All secured and

priority claims have been settled and discharged, and the

receivership estate is concerned only with a distribution

of the balance on hand to such general creditors pro rata.

Natural Soda Products Co. was a corporation that

owned and operated a plant at Keeler, Inyo County,

California, for the manufacture and sale of soda ash from

deposits in Owens Lake. In the case at bar, which was

a consent equity receivership, David B. Scott was ap-

pointed and qualified by the lower court as equity receiver

and operated this plant with the permission of the court

for several years. The assets consisted of lands, build-

ings, leases, accounts, and notes receivable, cash on hand,

stock in trade, etc. On April 1, 1929, the receiver filed

his appraisement of the assets showing a total value of

$810,226.27. The fixed assets, i. e., the lands, buildings,

machinery and equipment, were subject to the lien of an

unpaid bond issue of $225,000.00 and unpaid interest in

the amount of $45,000.00 accrued during the receivership,

making a total secured liability of about $270,000.00.

The receiver tiled in the action from time to time reports

showing that while the estate was solvent the business

could not be operated at a profit and recommending that

the receivership be terminated by a reorganization of the

corporation or a liquidation and distribution of its assets.

On August 4, 1930, the receiver filed a petition for

authority to enter into an option agreement with M.

Kinzie Miller for the sale of the assets to him, which

agreement required a year or more for the consummation

of the sale and a further continuation of the operation



of the business by the receiver in the meantime [Tr. p.

83]. On September 13, 1930, the trustee of the said

Watterson Bros, bankruptcy estate filed objections to the

proposed sale and sought an order directing liquidation

through bankruptcy proceedings. On October 3, 1930,

the receiver filed a report setting out the financial condi-

tion of the corporation and justifying the sale. On Octo-

ber 9, 1930, the same objecting creditors filed a summary

of objections to the proposed sale and an argument favor-

ing bankruptcy liquidation. On October 16, 1930, the

court made a minute order denying the request for bank-

ruptcy liquidation, and directing the receiver to sell the

assets in accordance with his petition of August 4, 1927.

On November 11, 1930, objecting creditors, including

those objecting here, filed a motion for an order directing

the disbursement to general creditors of some $30,000.00

on hand with the receiver as a general fund and as pro-

ceeds of refunds of income taxes paid to the United

States Government prior to the equity receivership (which

the receiver proposed to use to pay back interest on the

bonds). On November 18, 1930, the court entered its

written order approving the receiver's petition for sale

of assets, and stated in this order:

''the option (M. Kinzie Miller) contract offered

promises a better return to all parties interested than

can be secured by a forced liquidation of the assets.

The tax refund money which it is proposed to apply

on interest past due on the bonds would suffer by

diminution against the deficiency claim which would

be made by the lienholders after the assets had been

subjected to peremptory sale."

On November 30, 1930, the same objecting creditors filed

a motion for a reconsideration of the orders of October



16, 1930, and November 18, 1930, and on December 5,

1930, this motion was denied. On April 29, 1932, an

order was made confirming the sale of the assets to M.

Kinzie Miller. From funds in the hands of the receiver,

exclusive of the money recovered as aforesaid as income

tax refunds, and with the $30,000.00 income tax refund

money, and with another $30,000.00 paid by the purchaser

Miller, the bondholders were paid $45,000.00 accrued in-

terest and exchanged their $225,000.00 face value of

bonds of the old company for a like amount face value

of bonds in a new corporation formed for the purpose

of taking over the assets of the receivership estate. After

the payment of the said interest and the transfer of the

assets of the receivership estate to the purchaser the re-

ceiver had on hand the sum of $22,225.00 for the benefit

of the general creditors of the receivership estate. This

was all that was left to take care of some $400,000.00 in

claims. The irony of this situation was that the receiver

had successfully persuaded the equity court to oppose

bankruptcy liquidation upon his vehement declarations

that the Natural Soda Products Co. was solvent. But

more and worse was to follow, as we shall see.

The general creditors, including the objecting creditors

here, accepted this situation with resignation upon the

theory that it was the best they could do without the de-

lay and expense of an appeal feeling secure that the dis-

tribution of this $22,225.00 among them (reduced to

about $20,000.00 on account of the payment of certain

priority claims) would mean a first and final dividend of

about 5% out of an estate that had been strenuously and

continuously represented by the receiver and his counsel

to the court as a solvent estate. But this was not to be,



as we shall see, for the receiver had been secretly carry-

ing on a bizarre business arrangement whereby he was

paying twice for the same article and whereby he denuded

the estate of most of this cash on hand, with the final

result that there was left only about $3,000.00 for dis-

tribution to general creditors. That situation came about

in this way:

Prior to November 1, 1930, the receiver in his opera-

tion of the business purchased a certain kind of rock from

Inyo Marble Company, but at that time he ceased to pur-

chase from this source and began to purchase the same

kind of rock from Henry Wright and later Wright and

Ward, a partnership. These latter parties were financially

irresponsible and the receiver paid them in cash as the

deliveries were made. Before paying over this money

to Wright, and Wright and Ward, the receiver was noti-

fied by Inyo Marble Company that the rock he secured

from Wright, and Wright and Ward, was the property of

Inyo Marble Company and that payment for the same

should be made to Inyo Marble Company and that if the

receiver made payment, notwithstanding, to Wright, and

Wright and Ward, he would do so at his peril. The re-

ceiver was furnished by Inyo Marble Company with sales

memoranda covering the rock secured by the receiver

from Wright, and Wright and Ward.

The receiver never reported this situation to the court

or to the creditors, and never applied to the court for

instructions before paying over such money to Wright,
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and Wright and Ward. The court did not have any in-

timation of the payment of this money under such circum-

stances until February 16, 1931, when permission was

sought by Brown, as assignee of Inyo Marble Co., to sue

the receiver for an amount equivalent to the sum paid

Wright, and Wright and Ward. The creditors never

heard about the situation until about April 29, 1932 [Tr.

p. 72]. Furthermore, all these proceedings in court in

connection with the Miller sale and the refusal of the

court to permit liquidation were in progress from August

4, 1930, to December 5, 1930 [Tr. pp. 68-70], with both

the court and the creditors ignorant of the chaos into

which the receiver was plunging the estate commencing

about November 1, 1930, by reason of his changing over

his rock purchases from Inyo Marble Co. to Wright, and

Wright and Ward [Tr. pp. 71-73]. In other words, the

receiver secretly gambled with the estate's money.

The Brown suit was actually commenced on April 23,

1932, and the amount sued for was approximately $32,-

000.00. The receiver opposed the suit, a trial was had, and,

while the trial was in progress, the receiver, with the per-

mission of the equity court, but over the objections of the

creditors involved in the appeal in the case at bar, who

were given leave to renew their objections upon the hear-

ing of the final account of the receiver [Tr. p. 72], settled

the case by paying to Brown $12,500.00 in cash out of

the receivership assets. The receiver paid out $1,555.16

for costs and expenses in the suit, so that the loss in the
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suit itself was $14,055.16. The law firm of Gibson, Dunn

and Crutcher were appointed by the equity court as counsel

to defend this suit for the receiver, and they were al-

lowed by the equity court $3,500.00 for their services and

expenses. The total loss to the estate and the creditors

by this transaction was, therefore, $17,555.16.

The objecting creditors on this appeal filed exceptions

to the receiver's accounts, and to the application of Gib-

son, Dunn and Crutcher for counsel fees, wherein ap-

proval was sought for the payment of this $17,555.16.

The main ground of the exceptions was that the receiver

was guilty of negligence in conducting the transaction

as he did without notifying the court and the creditors of

the situation and seeking instructions from the court,

since he was in peril of paying twice for the same rock.

The position taken by the objecting creditors was that,

while the amount requested to be allowed to Gibson, Dunn

and Crutcher was reasonable for the services performed,

their compensation should be paid ^^y the receiver per-

sonally and not out of the receivership estate.

Upon the hearing, the court overruled these exceptions

and allowed Gibson, Dunn and Crutcher $3500.00 in full

for services and disbursements. This meant a total loss

to the estate and the general creditors of $17,555.16, and

reduced the amount left on hand for disbursement to gen-

eral creditors, whose claims aggregated $400,923.00, to

the paltry sum of $2,995.86. The receiver was paid for

his compensation over $30,000.00 [Tr. p. 76].

The lower court filed a written opinion in which he took

the position, after reviewing the facts of the case, that

the receiver had acted in good faith and with ordinary
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prudence and that, in any event, the general creditors

really lost nothing because if the assets had been liquidated

on or about November 1, 1930, the bondholders would

have absorbed everything anyway and there would have

been nothing left for the general creditors. This con-

clusion of the court, of course, overlooks and does not take

into account the $30,000.00 of income tax refund money

on hand, which was free money and constituted a general

fund for the benefit of all creditors, and which would have

been available for distribution to general creditors at that

time; and even though the bondholders salvaged nothing

out of the sale of the fixed assets upon which they had a

lien, they would have been entitled only to their propor-

tionate share of the $30,000.00, which would have been

about 40% thereof, and the general creditors would have

been entitled to the other 60% or about $18,000.00 in-

stead of the miserable $3,000.00 to which they are now

relegated.

There is no question raised as to the honesty of the re-

ceiver, but the vice lies in his substituting his own judg-

ment for that of the court and the creditors in a situation

that was fraught with great peril and which might require

him to pay twice for the same article. He speculated,

really gambled, with the creditors' money without their

permission, and without the sanction of the court; and

thereby brought about almost a total loss.

(Note: This statement of facts is based upon
the findings of fact, abstract of documentary evi-

dence, memorandum of conclusions, and the pre-

liminary statement of facts set forth in the assign-

ment of errors, as contained in the transcript of the

record on appeal, at pages 64, 80, 51 and 95.)
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IV.

Specifications of Error.

The assignments of error filed by appellants in the

lower court in connection with their appeal are as follows

:

1. The decree is not supported by the findings in that

the findings show that the receiver acted with gross negli-

gence in taking the action he did with respect to the Inyo

Marble Company and Wright and Ward regarding the

rock and placing himself in a situation where he might

have to pay twice for the same material without reporting

the situation to the court and the creditors and securing

instructions from the court as to his course of action.

2. The decree is not supported by the findings in that

the findings show that if the estate had been liquidated

on or about November 1, 1930, the total amount due the

bondholders would have been approximately $400,000.00,

and at that time there would have been available for dis-

tribution to all creditors at least $30,000.00 in cash, all of

which was free from the lien of the bond issue, and even

though the fixed assets covered by the bond issue would

have been insufficient upon a liquidation to pay the bond

claims in full, still their participation with the general

creditors in the free assets would not have prevented the

general creditors from procuring a much more substantial

dividend than they will now under the present set-up.

3. The court erred in not granting the motion made by

the objecting parties for a decree sustaining the excep-

tions to the final account and supplement to final account

of the receiver and the amended petition of Gibson, Dunn
and Crutcher for counsel fees and expenses and surcharg-

ing the receiver in the sum of $14,055.16, and directing



—la-

the receiver to pay said Gibson, Dunn and Crutcher the

sum of $3500.00 in full for counsel fees and expenses not

out of the estate but out of his own funds, and disallow-

ing the accounts of the receiver unless such surcharge was

paid within a specified time, and making findings of fact

and conclusions of law and a decree in conformity there-

with, in that the other findings of fact of the court are

sufficient to support such a decree and are insufficient to

support any other decree.

4. The court erred in denying the motion of the ob-

jecting parties for a special finding of fact to the effect

that the receiver, in paying to Wright and Ward money

of the receivership estate after notice of an adverse claim

from Inyo Marble Company and without notifying the

court and the creditors of the situation and without secur-

ing an order of court authorizing such payment, did not

act with ordinary business prudence and was guilty of

gross negligence and should be surcharged by reason

thereof in the sum of $14,055.16 and be required to pay

personally and not out of the receivership estate the sum

of $3500.00 to the said Gibson, Dunn & Crutcher for

counsel fees and expenses.

5. The court erred in refusing to make a conclusion

of law to the effect that the said receiver by so paying said

money out of the receivership estate to Wright and Ward
after such notice of an adverse claim from the Inyo

Marble Company, and without notifying the court and

the creditors of the situation and securing an order of

court authorizing such payment, did not act with ordinary

business prudence and was guilty of gross negligence and

should be surcharged in the sum of $14,055.16 and his

final account and supplement to final account should not
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be allowed until such surcharge had been paid into the

receivership estate.

6. The court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the receiver should be required to pay personally and not

out of the receivership estate the sum of $3500.00 to Gib-

son, Dunn and Crutcher for counsel fees and expenses.

7. The court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the exceptions of the objecting parties should be allowed

to the extent that the receiver was surcharged in his ac-

counts in the sum of $14,055.16 and should not be per-

mitted to pay out of the estate but be required to pay

personally the sum of $3500.00 to Gibson, Dunn and

Crutcher for counsel fees and expenses.

8. The court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the balance remaining in the receivership estate, after such

surcharge and without the payment out of the estate of

any money to Gibson, Dunn and Crutcher, should be dis-

tributed pro rata to the general creditors, whose claims

have been allowed herein in the total sum of $400,923.00.

9. The court erred in denying the motion of the ob-

jecting parties for a conclusion of law to the effect that

the receiver is not entitled to a discharge and is not en-

titled to have his bond released until such surcharge is

paid into the receivership estate.

10. The court erred in denying the motion of the ob-

jecting parties for a decree to the effect that the final

account of the receiver and his supplement thereto are

disallowed unless within ten days from date he paid into
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the receivership estate the sum of $14,055.16, a surcharge

against his accounts.

11. The court erred in denying the motion of the ob-

jecting parties for a decree to the effect that the receiver

was directed to pay personally and not out of the receiver-

ship estate the sum of $3500.00 to Gibson, Dunn and

Crutcher for counsel fees and expenses.

12. The court erred in denying the exceptions of the

objecting parties to the final account and the supplement

to final account of the receiver and refusing to surcharge

the receiver in the sum of $14,055.16 and refusing to

direct the receiver to pay personally and not out of the

receivership estate the sum of $3500.00 to Gibson, Dunn

and Crutcher for counsel fees and expenses.

13. The court erred in denying the motion of the ob-

jecting parties for a decree to the effect that the receiver

was directed to distribute the balance remaining in the

equity estate, after the payment of such surcharge into

the estate, or so much thereof as shall have been col-

lected, pro rata among the general creditors of the estate,

whose claims as allowed herein total the sum of $400,-

923.00.

14. The court erred in denying the motion of the ob-

jecting parties for a decree to the effect that neither the

receiver nor his bond should be released until the payment

of such surcharge into the receivership estate and until

the payment of the sum of $3500.00 by the receiver per-

sonally and not out of the receivership estate to the said

Gibson, Dunn and Crutcher.
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V.

Questions Presented.

The appeal is upon the judgment roll alone, and is made

upon the ground that the decree is not supported by the

findings. The court signed and filed findings of facts,

conclusions of law, and a decree. Prior to this, the ap-

pellants filed and presented their motion for a different

findings of fact, conclusions of law, and decree [Tr. p.

57]. These were all to the effect that the receiver was

guilty of negligence in his handling of the rock situation

and thus caused a loss to the estate of $17,555.16 and

should be surcharged in his accounts to that extent. This

motion was denied by the court, to which ruling an excep-

tion was duly taken [Tr. p. 62]. At the insistence of

counsel for the respondents an abstract of the documentary

evidence was filed, and is part of the record, but it simply

supports the facts set out in the findings of fact.

The questions presented on this appeal, as set out in

the assignment of errors, arise out of the findings of fact,

conclusions of law, and decree; and may be summarized

into three main questions, viz:

1. Was the receiver guilty of negligence in purchasing

rock from Wright, and Wright and Ward, and paying

them for it, in the face of notice from the Inyo Marble

Co. that it was the owner of this rock and that payment

for the same to Wright, and Wright and Ward, and not

to Inyo Marble Company, was at the receiver's peril,

without first notifying the court and the creditors of the
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situation and seeking instructions from the court f In

other words, was not the proximate cause of this loss of

$17,555.16 due to the negligence of the receiver in tins

respect, and should he not he surcharged in his accounts

for this amount?

2. Even assuming that the receiver was guilty of negli-

gence in this respect, was the condition of the receiver-

ship estate on or about Novefnber 1, 1930, such that the

general creditors would have received little or nothing

if there had been a liquidation at about tJtat time so that

the fact they will receive little or nothing at this time by

reason of such negligence of the receiver does not mean

any financial loss to them; and, therefore, the receiver

shoidd not be surcharged?

3. Are these objecting creditors on this appeal bound

by the court proceedings in the fall of 1930, which com-

menced August 4, 1930, and wound up December 5, 1930,

in an order of the court denying a motion for reconsid-

eration of a previous order denying liquidation through

bankruptcy proceedings or otherwise, and directing a sale

that required for its consummation a further continu-

ance of the business by the receiver?
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VI.

Argument.

1. The Receiver Acted With Gross Negligence

AND Should be Surcharged the Full Amount

OF $17,555.16.

The law is well settled that a receiver in equity, when

he operates a business with the permission of the court,

is required to use only ordinary business prudence, to act

like an ordinarily prudent business man would act under

similar circumstances.

53 Corpus Juris, p. 164, Sec. 209.

Would an ordinarily prudent business man have acted

as Scott did under the circumstances of this case? It

seems to us that a consideration of the facts themselves

furnish a conclusive negative answer to this question.

He not only voluntarily placed himself in a position where

he might have to pay twice for the same material, but,

also, did so without reveahng the perilous situation to the

court and the creditors and seeking the court's instruc-

tions. While he acted honestly, he gambled with the

creditors' money to the possible extent of some $32,000.00,

which was the amount paid to Wright and Wright and

Ward by the receiver, and the amount sued for against

the receiver by Brown as assignee of the Inyo Marble

Co. [Tr. p. 72], and did suffer a loss, by reason of his
•

bad judgment, in the sum of $17,555.16. He substituted

his judgment for that of the court, and lost, and should

suffer for it. The creditors should not be required to
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suffer on account of his reckless judgment. It was negli-

gence, gross negligence, on his part to permit himself

to get into this fix, without first revealing all the facts

to the equity court, and taking the creditors into his con-

fidence, and then following the court's instructions. Were

the facts regarding this transaction before the court when

it made its orders between August 4, 1930, and December

5, 1930, regarding the sale to M. Kinzie Miller, it is un-

conceivable that the court would have authorized the sale,

especially since the terms of Miller's proposition required

time for the consummation of the sale and an operation

of the business in the meantime [Tr. p. 83], and it is more

than likely that the court would have ordered an immedi-

ate liquidation for the protection of the general creditors

unless the receiver could figure out some way whereby he

could purchase this rock for the carrying on of the busi-

ness without being compelled to pay twice for the same.

At all events, the creditors should have had the facts laid

before them and given an opportunity to make their

recommendations to the court. But the receiver con-

cealed these facts from the court and the creditors. The

court did not have any intimation of the situation until

some months after making these orders regarding the

sale; and the creditors did not have any intimation or

knowledge until over a year after that time [Tr. p. 72].

If a receiver, when running a business, finds that fur-

ther operation is facing a loss, such as in the case at

bar, he should promptly report the facts to the court and

the creditors and ask the court for instructions in the
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premises; and his failure to do so is sufficient warrant to

surcharge him for the loss.

Clark on Receivers, Chap. 14, pp. 531, et seq.;

53 Corpus Juris, p. 167, Sec. 213;

Gutterson & Gould v. Lebanon Iron & Steel Co.,

151 Fed. 72;

Hitner v. Diamond State Steel Co., 207 Fed. 616;

Wire Wheel Corporation v. Fayette Bank, 30 Fed.

(2d) 318;

Central Savings Bank of Keokuk v. Fanning Ball

Bearing Chain Co., 92 N. W. 712.

In the case of Gutterson & Gould v. Lebanon Iron &
Steel Co., 151 Fed. 72, the court said:

"The business was not their own (the receivers'),

and they were not in a position to take any chances

with it; nor in putting them in charge could it have

been understood that they were to carry it on re-

gardless of results and at all hazards. This was not

the kind of management the court looked for and

had the right to expect. The purpose of the receiv-

ership was to keep the property together, in order

to have it as a going concern, and not to dissipate

it, and above all, the receivers were bound to see

that they were not getting behind, and to stop short

if they were, until it was ordered otherwise."

In the case of Wire Wheel Corp. v. Fayette Bank (C.

C. A. 7th), 30 Fed. (2d) 318, the court said:

"No receiver should continue to operate a losing

business save upon the consent of creditors and upon

the order of the court after the fact showing such

loss has been fully disclosed to the court."
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In the case of Central Savings Bank of Keokuk v.

Fanning Ball Bearing Chain Co., 92 N. W. 712, the court

said:

"It is not to be understood that the receiver must

go to the court with every trifling matter. Modern

practice permits them to exercise their sound discre-

tion in many matters relating to the care and man-

agement of property in their custody, subject to the

subsequent approval of the court, which will be

given when the officer has acted in good faith and

what he has done appears to have been beneficial to

the parties interested. . . . But this is done at

their own risk. In so important a matter as the

operation of a manufacturing plant, an order should

first be obtained, and the receiver kept strictly within

its limits. Here, as we have seen, he disregarded

the terms of the order and, in incurring the large

indebtedness acted entirely outside of the authority

conferred. But even if we were to construe the order

as permitting discretion in the matter of expenses

we would have no hesitation in declaring that the

conduct of the business under the circumstances dis-

closed was in disregard of his duty to preserve the

estate. Not that such officers must always reap

profits when conducting the business of insolvents.

They may be often justified in operating at a loss but

when it becomes apparent that the business cannot

be continued save at the expense of the estate, and

no ulterior benefit is reasonably to be anticipated,

the officer in the exercise of reasonable prudence in

the care of the property entrusted to his keeping,

must stop and proceed no further without specific

instructions. . . . He (the receiver) had repre-

sented that the property would be protected by carry-

ing on the business. Instead it was being destroyed
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and he knew it but remained silent. No one interested

was informed of the situation and not until com-

pelled did he advise the court of what he had done.

When he discovered that the business could not be

carried on without loss, and that the sales in the man-

ner made did not amount to enough to meet ex-

penses, it was his plain duty to so advise the court.

No prudent man would hold property knowing it

was surely being eaten up by expenses. No trustee

can be permitted to do so without the express order

of the court after being fully advised."

Nor is it a sufficient excuse for a receiver to show that,

although he used poor judgment and there was a loss,

still he honestly exercised the discretion vested in him.

In the case of Hitner v. Diamond State Steel Co., 207

Fed. 616, the court said:

*'It was urged with much insistence by the counsel

for the receivers that from the nature and circum-

stances of their appointment they were clothed with

a discretion in the exercise of their official duty and

could not be held accountable for any loss or damage

resulting to the creditor of the steel company from

an honest exercise of that discretion. This is true,

subject to the important proviso, that in the exercise

of their discretionary power they were not guilty of

carelessness, negligence, extravagance, or other faults

resulting in loss which would and should have been

avoided by reasonably prudent men in the discharge

of their duty as trustees."

The duties and obligations of receivers and trustees in

bankruptcy are comparable to those of equity receivers,

and executors and administrators, and it has been re-
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peatedly held that such officers of the court are bound

to exercise due dihgence, and that, if loss or damage re-

sults from failure so to do, their reports and accounts

may be surcharged.

In re Montgomery & Son (D. C. Ohio, 1937), 17

Fed. (2d) 404, 9 A. B. R. (N. S.) 407;

Hartford Accident & Indemnity Co. v. Crow (C.

C. A. 6th, 1937), 83 Fed. (2d) 386, 31 A. B. R.

(N. S.) 345.

2. The Condition of the Receivership Estate Was
Such on November 1, 1930, That if the Court

Had Been Informed Regarding the Rock Situa-

tion AND Had Ordered a Liquidation the
General Creditors Would Have Recovered Sub-

stantial Returns Whereas Now They Will
Recover Little, if Anything.

The findings of fact clearly show that on November 1,

1930, the date when the receiver changed over his pur-

chasing of rock from the Inyo Marble Co. to Wright and

Wright and Ward, and began to get entangled in the mess

that finally resulted in a loss to the equity estate of $17,-

555.16, there was on hand in the estate the sum of $30,-

345.32 as a general fund of the receivership arising out

of a refund from the United States Government of income

taxes by the defendant corporation prior to the receiver-

ship. In fact, this money was on hand on October 16,

1930, when the court made an order for the sale of the

assets of the estate to M. Kinzie Miller; and remained

on hand until April 29, 1932, when the court made an

order confirming the sale of the assets to Miller [Tr. pp.

69, 70]. It was at all times free money, and a general
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fund of the receivership estate which could have been

used in satisfaction of creditors' claims; and if the court

had caused this money to be so used, the general credi-

tors, including the objecting creditors here, would have

had a substantial sum of about $18,000.00 available for

distribution to them out of this general fund, whereas now,

by reason of the receiver's negligence, there is only about

$3,000.00 left for distribution. The total of general

claims was about $400,000.00 and the total of secured

claims about $270,000.00, so that the general creditors

would have been entitled to receive about 60% of this

general fund, or about $18,000.00, and the secured credi-

tors would have been entitled to receive 40% or about

$12,000.00.

It is true that in equity receivership cases the rule is

that secured creditors are not required, as they are in

bankruptcy cases (Bankruptcy Act, Sec. 57-L), to exhaust

first their security before they can participate in the dis-

tribution of free assets. In the case of American Trust

Co. V. Harris (C. C. A. 9th, 1937), 88 Fed. (2d) 541,

the court said:

''In an equity receivership a secured claimant is

entitled to distribution of dividends from the general

fund in the hands of a receiver in the proportion

that his entire claim bears to the entire indebtedness

until such time as the amount realized from such

dividends and from the security cover the entire

indebtedness."

In the case at bar the bondholders would have had a right

to participate in the distribution of this general fund,

this tax money, before foreclosing the Hen of their bonds;
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but their pro rata proportion of this general fund would

have been only about $12,000.00, leaving $18,000.00 for

the general creditors, and it is not unreasonable to assume

that a sale of the fixed assets covered by the bond indent-

ure would have produced almost enough, if not enough,

to take care of the bond indebtedness, in which event the

general creditors' share would have been at least equal

to the $21,463.17 shown by the final report of the re-

ceiver to be available for distribution to creditors. [Tr.

p. 10.] It is stretching the imagination too far to believe

that assets worth $800,000.00 on April 1, 1929, as shown

by the receiver's appraisement [Tr. p. 68], had so far

shrunk in value that by November 1, 1930, they were

worth less than $270,000.00, the amount due on the bonds.

So we contend that the lower court was in error, in his

memorandum of conclusions [Tr. p. 51] in holding, in

effect, that, even though the receiver might be charged

with negligence in the way he handled the rock matter,

he should not be surcharged in any amount for the loss

because if he had disclosed the facts to the court and the

creditors on or about November 1, 1930, and the court

had ordered a liquidation at that time, the amount realized

would probably have been such that the general creditors

would have realized little, if anything, and would have

been in the same position they are now. The facts of the

case, as exemplified by the findings, do not support this

contention. On the contrary, they demonstrate clearly,

as we have seen, that, if a liquidation had been ordered

at that time, they would have received a substantial

amount on account of their claims, whereas now they will

receive very little.
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3. The Objecting Creditors Here Are Not Bound

BY THE Proceedings in the Equity Court in the

Fall of 1930, Because Neither They Nor the

Court Were Apprised of This Rock Situation.

The receiver will probably contend that the objecting

creditors here are bound by the proceedings before the

equity court in the fall of 1930, whereby a sale of the

assets to M. Kinzie Miller, which involved a further con-

tinuation of the business for a limited time, was ordered,

and the $30,000.00 tax money, the general fund, was

ordered paid to the bondholders on account of interest

over the objections of the objecting creditors in the case

at bar. The period of these proceedings and various

orders was August 4, 1930, to December 5, 1930, just at

the time when the receiver was secretly embarking upon

this disastrous enterprise. This contention would have

merit were it the fact that the court was apprised of the

rock situation when it made these orders and the objecting

creditors had had their day in court at that time upon this

subject. But these facts about the rock situation were not

before the court at that time, were unknown to the court

for a long time thereafter, and were unknown to the cred-

itors for a still longer time thereafter, and were not in-

volved in such proceedings. Under these circumstances, it

seems clear that the objecting creditors are not bound by

these orders of 1930 and have the right to their full day in

court, and a full hearing now as to whether the receiver

should or should not be surcharged in the premises.
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Conclusion.

This appeal is the end of a long trail of ten years' dura-

tion in a consent equity receivership wherein the receiver

has conducted the administration with a high hand and

the general creditors have been buffeted around to the

point where they will now receive little or nothing out of

an estate in which the receiver, at least until 1932, strenu-

ously contended to the lower court, and persuaded the

lower court, that the estate was solvent and that a liquida-

tion was out of order. The receiver was paid over $30,-

000.00 for his compensation. There is left for the general

creditors under this administration for distribution to the

general creditors about $3,000.00.

If the receiver had been fair with the court and the

creditors about the rock transaction, and had acquainted

them with the facts at the time, or had even interpleaded

the parties in a state court to determine to whom the

money should be paid, we would have had an entirely

different situation. It appears to us that the equity court

would either have ordered an immediate liquidation, or

compelled the receiver to make some other arrangement

about the rock to the end that the estate would not have

been compelled to suffer loss by reason of paying twice for

the same article. In either event, the general creditors

would have been protected, and would have received a sub-

stantial sum in money, whereas now they will receive

practically nothing.
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This case presents a very sordid picture from the point

of view of the efficacy of equity receivership administra-

tion. The lower court is not chargeable with any of the

blame that attaches to the administration in this case.

The court could only act upon the information furnished

to it; upon the record before it at the time it made its

orders. As Judge James states in his memorandum of

conclusions [Tr. p. 54]

:

''Fortunately, today we have few applications for

the appointment of equity receivers. The business of

failing concerns now takes a course under the pro-

visions of Section 77B of the Bankruptcy Act, or is

directly liquidated in the ordinary course of bank-

ruptcy."

Dated this 1st day of December, 1937.

Clock, McWhinney & Clock,

Grainger & Hunt,

Attorneys for Appellants.
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I.

Statement of the Case.

The appellee David B. Scott, Receiver in Equity of

Natural Soda Products Company, here responds to an

appeal from an order of the District Court of Southern

California approving his final account and supplement to

final account and allowing fees to special counsel for the

Receiver appointed by the Court to defend litigation

brought against the Receiver in the state court. The

appeal here taken is upon the judgment roll alone and is

made upon the ground that the decree appealed from is

not supported by the findings.

II.

Statement of Facts.

The creditors prosecuting this appeal are the identical

creditors who have at all times during the administration

of the equity receivership of Natural Soda Products Com-

pany insisted that the estate be liquidated through bank-

ruptcy [Tr. p. 81]. On August 4th, 1930, the Receiver

petitioned the Court, seeking authority to sell the receiver-

ship estate [Tr. p. 80]. On September 13, 1930, these

identical objecting creditors filed their objections to the

Receiver's proposed sale, seeking liquidation of the re-

ceivership estate in bankruptcy and demanding that cash

in the hands of the Receiver be used only for the benefit

of the general, unsecured creditors [Tr. p. 81]. All of

these various objections were heard by the Court below

and on October 16, 1930, the Court entered its order

directing the sale of the receivership assets and denying

the motion of objecting creditors for liquidation. There-

after, on November 13, 1930, these objecting creditors

filed a further motion, again seeking liquidation in bank-
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ruptcy as being for the best interest of creditors [Tr. p.

83]. On November 18th, 1930, the Court below entered

its order, again denying the motions and arguments of

these creditors for an order denying the Receiver the

right to sell the assets, and at that time summarized the

entire situation confronting the Receiver, ordered the

assets sold, and stated [Tr. p. 86] :

"The same facts and considerations suggest

strongly then that, were the property offered at

liquidation for sale, there would likely be realized

little more than the value of physical improvements

at sacrificial prices. If this is true, then a preemptory

sale would promise but small returns to be credited

upon the bondholders' debt and there would be a

large deficiency to reduce any dividend that might

be apportioned to the general creditors. For these

reasons I believe that the option contract offered

promises a better return to all parties interested

than can be secured by forced liquidation of the

assets."

On November 30, 1930, the objecting creditors filed a

motion for reconsideration [Tr. p. 87] of the Court's

order of November 18th, 1930 [Tr. pp. 84 to 86]. On

December 5th, 1930, the Court denied the motion for

reconsideration [Tr. p. 89]. No appeal has ever been

taken by the objecting creditors from any of the fore-

going orders, which became final. It is evident from the

foregoing eft'orts on the part of the objecting creditors

that the situation was not accepted by them zvith resigna-

tion, but that all of the facts were before the Court

through a series of motions presented by the said objecting

creditors.



We are brought now to the specific act of the Receiver,

which appellants term "gross and culpable negligence".

During the Receiver's operation of the manufacturing

plant of Natural Soda Products Company he purchased

rock, commonly known as dolomite, for a time from Inyo

Marble Company, which rock he found in his experience

was too costly to return a profit because of its improper

size and quality and cost per ton [Tr. p. 74]. He arranged

for a new source of supply of dolomite, to be purchased

from Wright and Ward, as a partnership, which was of

better quality and at a lower cost than the price which

he had been paying Inyo Marble Company. Had he

continued to use the inferior rock at the higher price, he

would scarcely have made any profit in his operations

[Tr. p. 74]. On November 1st, 1930, the Inyo Marble

Company, from whom he had first purchased dolomite

rock, notified the Receiver that the mining claim from

which Wright and Ward were producing dolomite which

the Receiver was buying was in fact the property of Inyo

Marble Company. Wright and Ward, from whom the

dolomite was then being purchased, insisted that the title

was in them [Tr. p. 74]. The Receiver, a qualified mining

engineer [Tr. p. 51], made a close examination of the

records reflecting the various titles to the claims in ques-

tion and, from said examinations and investigations, con-

cluded that Messrs. Wright and Ward had good title to

the mining claim from which the rock which the Receiver

was purchasing was being produced and delivered, and

continued to buy the rock from them. Some time later

suit was brought against the Receiver in the Superior

Court of Los Angeles County by an assignee of Inyo

Marble Company, namely, Brown, contending that there

was due plaintiff in that action, from the Receiver, an
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amount in excess of twenty thousand dollars ($20,000.00)

for dolomite rock allegedly wrongfully removed from their

alleged property [Tr. p. 74]. The Receiver and his

counsel were of the opinion that they had a good defense

against this suit, but at the time of trial, several years

later, and after all of the physical properties of the

feceivership had been sold under order of the Court, some

witnesses upon whom the Receiver had depended could

not be secured, others had died and, due to these unfore-

seen circumstances, the Court, upon presentation of the

facts by Receiver's petition, directed a compromise arrang-

ing for the payment to the plaintiff in the state court

action of the sum of twelve thousand five hundred dollars

($12,500.00), which was done. By purchasing rock from

Messrs. Wright and Ward the Receiver saved the sum

of twelve thousand four hundred ninety dollars ($12,-

490.00) in operating costs, being the difference between

the price paid Weight and Ward for seventeen thousand

eight hundred forty-four (17,844) tons of rock at one

and 70/100 dollars ($1.70) a ton, and the price which

would have been paid Inyo Marble Company at two and

40/100 dollars ($2.40) a ton [Tr. pp. 74 and 75]. On
September 1st, 1937, the Court below entered its final

decree settling the account of the Receiver and denying

the motion of objecting creditors to surcharge the Re-

ceiver in certain amounts.

Appellants in their opening brief, under the heading

"Statement of Facts", page 11, have included as facts

certain questions of their own which are purely argu-

mentative and are not based upon any of the evidence

produced by this appeal or upon any evidence before the

Court below. Further reference to this discrepancy will

be covered by the argument of appellee.
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III.

Question Presented.

The appellants in their opening brief (page 16) state:

"The appeal is upon the judgment roll alone and

is made upon the ground that the decree is not sup-

ported by the findings."

The same paragraph further states:

"At the insistence of counsel for the respondents,

an abstract of the documentary evidence was filed

and is a part of the record, but it simply supports

facts set out in the findings of fact." (Appellee's

italics.)

Appellee presents but one question, which, in his judg-

ment, is the sole question to be decided by this appeal,

namely

:

''Was the Receiver guilty of gross negligence on

November 1st, 1930, by electing at that time to con-

tinue to buy dolomite rock for use in the manufac-
turing plant of Natural Soda Products Company, of

the proper sise and quality and at a price zvhich zvoidd

allow him to operate at a profit, from a source zvhich

he believed to he the property of Wright and Ward,
after receiving notice from Inyo Marble Company,
from zvhom he had previously bought dolomite rock

of a size, quality and price zvhich zvould not allozv

him to operate, that the said Inyo Marble Company
claimed title to the quarry from which Wright and
Ward were then furnishing dolomite rock to the
Receiver, when at that time it was necessary for the
said Receiver to determine, as any prudent business
man would if operating his ozvn property, zvhether
he would heed the claim of said Inyo Marble Com-
pany, which he then believed to be groundless, thereby
finding it necessary to cease the operation of the
manufacturing plant zvhich the Court had ordered
him to sell and which sale depended upon the con-
tinued operation thereof?"
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IV.

ARGUMENT.

1. The Receiver exercised that degree of prudence

which an ordinary business man would have exercised

under the circumstances. Numerous decisions outHning

the obHgation of a Receiver under his trusteeship quite

specifically lay down the degree of judgment and prudence

which is required of him. 53 Corpus Juris, page 164,

states

:

"A Receiver in the preservation, protection and

management of the property committed to his care

must act in good faith and exercise ordinary care,

or the same degree of care and prudence which

ordinarily careful men would exercise in similar

matters, but, while it has been said that he will be

held to rigid accountability, nothing more than good

faith and ordinary care is required of him."

The Receiver in the instant case has certainly met the

requirements of the foregoing obligation, as fully re-

flected by the findings of fact [Tr. p. 63] and by the

documentary evidence supporting said findings [Tr. pp.

80 to 90] . The Receiver in this case was operating under

a general order, with broad powers [Tr. pp. 4 to 8].

Under that order it became necessary for him to operate

a manufacturing plant of a very complex nature, and

among the various items of material required for the

operation of that plant was the item of dolomite rock

which he had been procuring from the Inyo Marble Com-

pany. Prior to November 1st, 1930, he had been having

difficulty with the rock which he was then purchasing,

which was of an improper size and quality and for which

he was paying a price at which he could operate at little,

if any, profit [Tr. p. 52]. So it then became necessary
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for him to find a new source of supply of dolomite rock,

which he did, and on or about November 1st, 1930, com-

menced the purchase of dolomite rock from Messrs.

Wright and Ward of a size and quality with which he

could efficiently operate and at a price which he could

afford to pay. On this same date, November 1st, 1930,

he was notified by the Inyo Marble Company that it was

the owner of the quarry from which Wright and Ward
were mining dolomite rock which was being sold to the

Receiver. We thus have the claim of a company which

had lost a customer, which it may be presumed would

seek to discourage the Receiver from purchasing rock

elsewhere. What, then, would an ordinarily prudent

business man have done? We urge that he would have

done just as the Receiver did in this case: examine the

relative merits of the claims to title by both of the parties

in question and, from the evidence before him, decide

who had the better claim. This he did and continued to

buy rock from Wright and Ward, without any inter-

ference from the Inyo Marble Company, and no action

was filed against the Receiver by the Inyo Marble Com-

pany, or its assignee, until April 23, 1932. On November

1st, 1930, the Receiver had no knowledge that would lead

him to believe that he might eventually have to pay twice

for the dolomite rock used, and at that time the question

of the purchase of rock was merely one of the ordinary

problems of the operation of the manufacturing plant of

the receivership.

On November 1st, 1930, the Receiver's problem was

about as follows: The previous August he had reported

to the Court that it was necessary and proper to make

disposition of the receivership assets and to close the

receivership and recommended that a sale of the same
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should be made. On October 16, 1930, some two weeks

prior to the notification by Inyo Marble Company of its

claim to the title to the quarry, the Court made its order

directing the Receiver to sell the receivership assets to

M. Kinzie Miller, under an option agreement, which

required the continuing operation of the plant if the option

were to be exercised and the sale to be made, which sale

the Court found to be to the best advantage of all classes

of creditors. Messrs. Wright and Ward were, except for

the contract of the Receiver for the purchase of rock,

otherwise insolvent, and it is to be assumed that, had the

Receiver heeded the unsupported claim of Inyo Marble

Company and ceased to buy rock from Wright and Ward
and to pay for the same, he would have had no dolomite

rock with which to operate; that it would have been

necessary for him to have closed the manufacturing plant;

that, if he had closed the manufacturing plant, the Court's

order of October 16th, 1930, directing a sale of the plant,

could not have been carried out; the opportunity to sell

the plant would have failed and the assets of the Natural

Soda Products Company would have had to have been

liquidated as a nonoperating concern, which would have

resulted in subjecting the assets, first, to the claims of

the bondholders to the extent of two hundred twenty-five

thousand dollars ($225,000.00). The question of the

propriety of liquidation had been before the Court at the

instance of these objecting creditors many times, and

the question of the propriety of Hquidation continued

through the various motions of these objecting creditors

until December, 1930, at which time the lower Court's

final order found that liquidation at that time would

fail to serve properly any class of creditors [Tr. pp. 84

and 86]. Having all of these facts to consider, the
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Receiver, in the exercise of due prudence and business

judgment, did the thing which is now charged by appel-

lants as "gross negligence".

It is complained of by the appellants that on November

1st, 1930, upon receiving notification from Inyo Marble

Company of its adverse claim, the Receiver should have

presented all of the facts to the Court and obtained an

order from the Court before proceeding. It should be

borne in mind that the question of eventual liability on

the rock question was an entirely unknown factor on

November 1st, 1930, and did not become a known factor

until the year 1935. The Receiver was the managing

operator of an extensive plant; he was operating under

an order of Court which gave him broad discretionary

powers [Tr. p. 54] ; the scope of the Receiver's authority

was not limited to the extent that he should apply to the

Court for authority to make every purchase of operating

supplies, nor to lean upon the Court for directions as to

every technical problem arising which any capable, prudent

man should undertake for himself.

Evans v. Williams, 276 Fed. 650, pp. 655-656.

In this case the Receiver was not charged with bad

faith or fraud, and it was conceded that he was a com-

petent Receiver. The Court said:

"However, by accepting this appointment, coupled

with the subsequent authority to operate the plant,

he (the Receiver) did undertake not only to give

to this business, in so far as he was capable of so

doing, such reasonable care and attention as an ordi-
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narily prudent business man would give to his own
affairs, but also to obey and observe the orders of

the Court appointing him as such Receiver. If he

has done this, he has fully discharged his obligation

to the bankrupt and its creditors, regardless of

results."

Girard Life Insurance v. Cooper, 162 U. S. 529.

In this case the Receiver was carrying on a general

construction business under a general operating order.

"It must have been contemplated that in the pur-

suance of these multifarious duties some degree of

discretion might be accorded to the Receiver * * *

for it is clear the Chancellor may accord such dis-

cretionary power to a Receiver by a general order."

Coy V. Title Guaranty & Trust, 198 Fed. 275.

"In theory he (the Receiver) can do nothing with-

out the Court's sanction. He, nevertheless, exercises

in matters of management and disposition of the

estate a large discretion which he needs must do, as

the Court cannot attend to details of administration."

Mechanic's Trust Co. v. Ensminger, 27 Fed. (2d)

877.

It was held here that the Receiver was not chargeable

with a loss which occurred in the administration of the

receivership, where he exercised honest judgment and

was free from fraud and gross negligence.

Had the Receiver gone to the Court with such a prob-

lem as then confronted him, it would have been an impo-

sition upon the Court and a confession of utter incom-

petence on the part of the Receiver. That was the dis-

cretion with which the Court clothed him as an operating
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Receiver [Tr. p. 54], and the Receiver in the utmost of

good faith exercised his best business prudence, after con-

sulting his counsel and beheving that the claims of Inyo

Marble Company were unjustified.

It is further urged by appellants that, had the Receiver

gone to the Court and reported the rock situation as it

existed on November 1st, 1930, the Court would not

have authorized the sale to Miller and would have ordered

the liquidation of the property for the protection of the

general creditors. At that time no degree of liability

was fixed and could not be ascertained, and it would have

been impossible for the Court to have known from any

presentation of the facts that the Receiver would have to

pay for the rock twice. And it can be further presumed

that, had the Court known the final answer, namely, that

the amount which was actually saved by the Receiver by

purchasing rock from Wright and Ward rather than from

Inyo Marble Company was the sum of twelve thousand

four hundred dollars ($12,400.00) and that the difference

between that price and the cost of the compromise was

the true number of dollars involved [Tr. p. 75], then, in

that event, and with that showing being made, the sale

to Miller would still have been ordered.

On April 23, 1932, by and with the permission of the

Court, a suit was filed in the Superior Court of Los

Angeles County versus the Receiver by Brown, as as-

signee of Inyo Marble Company [Tr. p. 72]. On April

29th, 1932, the Court below, having knowledge of the

Brown claim against the Receiver, confirmed the sale

of the assets of the receivership to Miller [Tr. p. 89].

Appellants in their argument make reference to the

concealment of the facts from the Court and the creditors,

which is a perfectly unwarranted statement and assump-
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tion, implying fraud and bad faith, which are not here

charged. Appellants further urge that it was the duty

of the Receiver, when facing a loss, to report the facts

to the Court and to ask for instructions. In the instant

case, the operating conditions were all before the Court.

The Court ordered a sale of the assets and the sale was

made, therefore the question of whether the Receiver

operated at a loss or otherwise is one which has been

finally determined. Urging this point, the appellants cited

the case of Giitterson & Gould v. Lebanon Iron & Steel

Co., 151 Fed. 72. The case there cited has no possible

bearing on the facts of this appeal. The facts of that case

show a gross failure of prudent operation which was

not reported to the Court and of which the Court had

no knowledge, it being a question purely of operating

loss. Appellants further cite the case of Wire Wheel

Corporation v. Fayette Bank, 30 Fed. (2d) 318. The

case so cited has no bearing on the facts before the Court

but, to the contrary, justifies the Receiver Scott, who

did report to the Court that the assets of the receivership

should be sold and did obtain an order to sell the same.

Appellants cite the case of Central Savings Bank of

Keokuk V. Fanning Ball Bearing Chain Co., 92 N. W.
712, which was a case where the Court was not advised

that a manufacturing plant was operating at a loss, nor

was the Court advised by the Receiver in that case that

a sale should be made until after a large loss had been

incurred. In the Natural Soda Products case the Court

knew all of the operating conditions, ordered a sale of

the property and the continued operation of the property

until the sale was consummated.

2. Appellants' brief presents three questions and the

second and third thereof (Br. p. 17) cannot be properly
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considered by the Court in this appeal, as both of those

questions have to do with the propriety or impropriety

of a Hquidation of the receivership estate on November

1st, 1930, and present an argument as to whether Hquida-

tion or sale would have been for the best interest of

creditors. All of these facts were before the Court below

through a long series of motions and hearings thereon

which were brought before the Court by these identical

objecting creditors, appellants herein. The order of the

Court below, made in December, 1930, became final and

the sale of the assets of Natural Soda Products Company

was made and confirmed by the Court below. It is to be

noted that, in making the sale of the assets of Natural

Soda Products Company, the said sale was made in strict

conformance with federal procedure, which required that

the sale of the same should be made at public auction

to the highest bidder, after due notice. At the time and

place of sale no better offer was made for the properties

than that of Miller, which was confirmed by the Court,

with the results which appellants now complain of, and

there is no evidence before the Court below or before

this Court on appeal which would tend to show, or in

any way lead to the conclusion that, had the said assets

been liquidated by forced sale on November 1st, 1930, the

returns to creditors would have been any greater than

those which they have received and will receive, for in

the argument of appellants that more would have been

available for creditors on November 1st, 1930, one vital

element is entirely absent, and no evidence or information

is before the Court on it, and that is: it cannot now be
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ascertained what the current assets and Habilities of the

receivership estate were on November 1st, 1930, nor can

it be ascertained what the property would then have

brought at forced sale, or what the action of bondholders

would have been. It is therefore a nebulous assumption

that the Receiver was guilty of gross negligence by not

liquidating the assets of the receivership trust on Novem-

ber 1st, 1930.

Gay V. Hudson River Electric Power Company,

179 Fed. 1003.

In this case it was stated at considerable length that

it is the duty of the Court to protect all classes of creditors

and it has no right to sacrifice the interest of any one

class as against another. Appellants are here urging

the rights of general creditors only, without any relation

or consideration for the bondholders.

It is stated in appellants' brief, page 27, "the Receiver

was paid over thirty thousand dollars ($30,000.00) for

his compensation". This statement is erroneous and false.

The facts are that over a period of five years the Receiver,

acting as resident manager of the manufacturing plant

of Natural Soda Products Company, in Inyo County,

received from the receivership estate compensation of

five hundred dollars ($500.00) per month, and in April,

1932, received approximately sixty-five hundred dollars

($6500.00) further compensation, which was paid by

the purchasing corporation and zuas not paid from the

funds of the receivership estate [Tr. p. 76].



—18—

V.

Conclusion.

From the facts of this case, as reflected in this brief

and as stated in the documents supplied in this appeal

through the transcript, it is at all times admitted that

the Receiver is not charged with fraud or bad faith. The

only question presented is whether he acted with ordinary

prudence.

The findings of fact, which were approved by the Court,

together with the exhibits therein referred to, fully sus-

tain the contention of this appellee that he was not guilty

of gross negligence. The documentary evidence which

has been furnished in the abstract, appellants concede,

supports the facts set out in the findings of fact (App,

Br. p. 16).

From the foregoing, this appellee respectfully urges

that the findings of fact and conclusions of law fully

support the decree which was entered in the Court below.

Respectfully submitted,

W. I. Titus,

Attorney for Appellee David B. Scott.
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I.

Statement of the Case.

The appellee, Gibson, Dunn & Crutcher, a law firm,

here responds to an appeal from an order of the District

Court of Southern California, allowing fees to it as special

counsel for the Receiver appointed by the court to defend

litigation brought against David B. Scott, as Receiver in

Equity of Natural Soda Products Company in the state

court. The appeal here taken is on the judgment alone

and is made upon the ground that the decree appealed from

is not supported by the findings.

11.

Statement of Facts.

On April 23, 1932, by and with the permission of the

District Court of Southern California, a suit was filed in

the Superior Court of Los Angeles County, California,

against David B. Scott, Receiver in Equity of the Natural

Soda Products Company, and others as defendants, by

E. C. Brown, Assignee of Inyo Marble Company, as

plaintiff, No. Civil 339-445. [Tr. p. 72.] On December 5,

1934, by order of the District Court of Southern Cali-

fornia, the Receiver in Equity was authorized and directed

to employ the appellee, Gibson, Dunn & Crutcher, to appear

and defend the Receiver in the above action in the state

court and upon the conclusion of the proceedings in said

case, to compensate the said firm of Gibson, Dunn &

Crutcher for their services in said matter, in such amount

as to the District Court might seem proper. [Tr. p. 20.]
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The firm of Gibson, Dunn & Crutcher were of the opinion

that the Receiver had a good defense in the said suit in

the state court, but when the time for trial was reached

some witnesses could not be secured, others had died and

it was the opinion of Gibson, Dunn & Crutcher that due

to the death and disappearance of witnesses, plaintiff

Brown might, if the trial was continued to an end, recover

in excess of $20,000. [Tr. p. 74.] Upon approval of the

District Court, a compromise with the plaintiff Brown

was arranged in the sum of $12,500.00. The Receiver

saved the sum of $12,490.00 in purchasing the rock which

was the subject matter of the suit in the state court. [Tr.

p. 75.]

According to the findings of the trial court, the appellee,

Gibson, Dunn & Crutcher, was industrious in preparing

the case for the Receiver and no objections were made

to the amount of the claim for its legal services in the

sum of $3,500.00. [Tr. p. 75.]

The appellant, Hubert F. Laugharn, as Trustee in

Bankruptcy of the Estate of Watterson Bros., Inc., a

corporation, filed objections to the application of Gibson,

Dunn & Crutcher for counsel fees on the ground that the

counsel fees should be paid to Gibson, Dunn & Crutcher

by the Receiver personally, and not out of the receivership

estate. (App. Br. p. 10.) Thereafter, the appellants filed

specifications of error that the District Court erred in

ordering the payment of counsel fees to appellee, Gibson,

Dunn & Crutcher, out of the receivership estate and not
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out of the Receiver's personal funds. There was no speci-

fication of error that the Receiver be surcharged in the

sum of $17,555.16, the amount of the compromise and

the expenses of defending the suit, including attorneys'

fees.

The appeal bond filed by the appellants in this case was

not a supersedeas bond but was merely for the costs of

the suit and runs only in favor of David B. Scott, as

Receiver in Equity of Natural Soda Products Company,

the appellee, Gibson, Dunn & Crutcher, not being made

an obligee in the bond. [Tr. p. 104.] No motion to

dismiss the appeal on the ground that the appellants did

not obtain a bond running in favor of the appellee, Gibson,

Dunn & Crutcher, has been filed by the said appellee.

While the appellants, in accordance v/ith the court rules,

set forth in their brief the Specifications of Error (Br.

pp. 12-15), which include the error of the District Court

that there should have been an order of that court requiring

the Receiver to pay counsel fees to Gibson, Dunn &

Crutcher personally and not out of the receivership estate,

nevertheless, in the remainder of appellants' brief, includ-

ing the Questions Presented and Argument, the appellants

make no mention of any error as to the manner of pay-

ment of counsel fees by the Receiver, but rely solely on

the question and argument of whether or not the Receiver

should be surcharged in the sum of $17,555.16, which as

above pointed out, includes the amount of the compromise,

costs and attorneys' fees in the Brown case. (Br. pp. 16,

et seq.)
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III.

Question Presented.

Inasmuch as the appellants have not presented any ques-

tion to this court concerning payment to the appellee,

Gibson, Dunn & Crutcher, of the counsel fees allowed by

the District Court, we can see no question which can be

properly presented to this court with reference to the pay-

ment out of the receivership estate of the counsel fees to

appellee, Gibson, Dunn & Crutcher.

However, as the firm of Gibson, Dunn & Crutcher and

its members are, as attorneys, officers of the court, and as

such in presenting their own case should not take advan-

tage of technicalities, the appellee, Gibson, Dunn &
Crutcher, without waiving any right it may have in view

of the absence of argument by appellants on the question

here presented, places before the court this sole question.

Was Gibson, Dunn & Crutcher, a law firm entitled to

he paid from funds of the receivership estate, the sum of

$3,500.00 where the said law firm was directed to he

employed by an order of the District Court and thereupon,

pitrsuant to the order, proceeded to appear and defend the

Receiver in a case in the state court arising out of events

preceding the employment of said counsel, the reasonable

value of the services of Gibson, Dunn & Crutcher as

found by the District Court not being objected to by any

party to the proceedings, and appellants in their argument

for the surcharge of the Receiver not questioning the right

of Gibson, Dunn & Crutcher to he so paid.

Appellee, Gibson, Dunn & Crutcher, hereby waives any

right it may have to move to dismiss the appeal for failure

of the appellants to file a bond running in favor of the

said appellee.



—8—
IV.

ARGUMENT.

Attorneys Appointed by the Court in a Receivership

Estate to Defend the Receiver Are Entitled to

Be Paid Out of the Receivership Estate, Where
the Reasonable Value of the Services Is Set by

the Court and Is Not in Dispute.

In 1930 the Receiver was confronted with an operating

problem in that the rock which he was purchasing from

the Inyo Marble Company was not in accordance with the

specifications required by the plant. He received an offer

from Henry Wright for rock of a better quality and at a

less price than he was then paying. [Tr. p. 74.] The

rock which Henry Wright offered to sell was being

obtained from a mining claim on public lands of the

United States. The Receiver, who was a mining engineer,

made a close examination of the records and determined

that the title was in Henry Wright. [Tr. p. 74.] Acting

on his best judgment, he continued until 1932, to purchase

rock from Henry Wright and later Henry Wright and

Fred Ward, as co-partners. On December 4, 1934, after

suit was brought by the assignee of Inyo Marble Company,

Gibson. Dunn & Crutcher, appellee, was retained to defend

the case pursuant to the order of the court, which order

provided that counsel should be compensated for their

services in such amount as to that court may seem proper.

Investigation was made by Gibson, Dunn & Crutcher, who

were of the opinion that the Receiver had a good defense

to the action. [Tr. p. 74.] However, due to the unavail-

ability and death of witnesses, counsel deemed it advisable

that the suit be compromised. The District Court then

made an order authorizing the Receiver to pay Gibson,
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Dunn & Crutcher $3,500.00. The question of whether

or not the Receiver was justified in purchasing the rock

from Wright and Ward was never finally determined.

Under these facts there can be no conclusion but that

the appellee, Gibson, Dunn & Crutcher, is entitled to be

paid its counsel fees out of the receivership estate.

"Fees for counsel duly employed by a receiver are

to be regarded as part of the receivership expenses."

53 Corpus Juris 171 (Sec. 220).

The order of the court directing that Gibson, Dunn &
Crutcher be employed as attorneys was a solemn contract

of the District Court that Gibson, Dunn & Crutcher would

be paid the reasonable value of their services out of the

receivership estate. There are numerous authorities to the

ejffect that where such a contract authorized by the court

exists, nothing remains to be done but for the court to

carry out the contract.

American Bonding & Trust Co. v. Baltimore &
O. S. W. R. Co. (C. C. A. 6), 124 Fed. 866

(Cert, denied 191 U. S. 575; 24 S. C. 846; 48

L. Ed. 308).

In the above case, the court in speaking of an obligation

of a receiver duly authorized by the court, says:

"* * * The contract on the part of the receiver

was in reality the contract of the court. Judge Love,

in the case of Farmers' L. & T, Co. v. Central R. of

Iowa (C. C.) 7 Fed. 537, said: 'Receivers are like

public officers who are not individually responsible

upon their official contracts, nor for torts committed

by their subordinates, but only for torts committed

by themselves, or contracts on which they assume to

bind themselves personally.'
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Mr. Justice Brown, in the case of McNulta v.

Lochridge, 141 U. S. 327, 12 Sup. Ct. 11, 35 L. Ed.

796, said: 'Actions against the receiver are in law

actions against the receivership, or the funds in the

hands of the receiver, and his contracts, misfeasances,

negligences, and liabiHties are official, and not per-

sonal, and judgments against him as receiver are

payable only from the funds in his hands.'

The proper attitude of a court towards receiver's

obligations, duly authorized, is thus stated by Judge

Brewer in the case of Farmers' L. & T. Co. v. Bur-

lington S. W. Ry. Co. (C. C), 32 Fed. 805. He said:

'The court should be chary of promise, but eager of

performance; careful not to burden property in its

possession with obligations, and equally careful to

see that every obligation is discharged before pos-

session is fully surrendered.'
"

American Bonding & Trust Co. v. Baltimore &
O. S. W. R. Co. (C. C. A. 6), 124 Fed. 866, 877

(Cert. Den. 191 U. S. 575, 24 S. C. 846, 48

L. Ed. 308).

To the same effect

:

Farmers Loan & Trust Co. v. Eaton (C. C. A. 8),

114 Fed. 14, at p. 16.

In the present case it is not as if the firm of Gibson,

Dunn & Crutcher played any part in the original transac-

tions which later developed into a suit; the District Court

thought it advisable for the protection of the estate to

retain counsel in the defense of this case and as a result

of its action the total amount which might otherwise have

been recovered by the plaintiff Brown was reduced to

$12,500.00, which incidentally is within $10.00 of the

amount saved by the Receiver in making his purchases

from Wright and Ward. [Tr. p. 75.]
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As special counsel for the Receiver in the defense of the

Brown case, our duties came to an end when that case was

settled and dismissed. However, inasmuch as we were

closely associated with the Receiver in the defense of the

case, and inasmuch as we have made a detailed examination

of the facts surrounding the opposing claims to the rock,

the conversion of which was the subject matter of the suit,

we feel that we may with propriety approve the position

of the Receiver in his brief on file in this court. No ques-

tion of bad faith has been raised by appellants insofar as

the action of the Receiver is concerned. We investigated

the case of the Receiver and came to the conclusion that

he had good and sufficient defense to the action brought by

Brown and we are still of that opinion, but this court may

take judicial notice of the vicissitudes of law suits and the

unpredictability of their outcome in view of death or

other disability of witnesses. The Receiver acting con-

scientiously in purchasing rock at a favorable price for

the benefit of the estate, was subject to the ordinary busi-

ness risk which all business men take that some person or

persons may file suit claiming title to the rock. In view

of the fact that the Receiver saved the estate the sum of

$12,490.00, $10.00 less than the amount of the comprom-

ise, we see no reason in surcharging the Receiver for

his act.

We would also add to counsel for the Receiver's argu-

ment a technical point that merely goes to the surcharge of

the Receiver in the amount of the counsel fees which have

been allowed to Gibson, Dunn & Crutcher. Throughout

all of the appellants' objections to the final account of the

Receiver and throughout their Specifications of Error,

the only assignment of error as to the action of the Dis-

trict Court with reference to counsel fees was that the
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court should have ordered the Receiver to pay the attor-

neys' fees personally and not out of the estate. There was

no attempt made in the lower court to surcharge the

Receiver for the attorneys' fees of Gibson, Dunn &

Crutcher. It was not until the appellants made their argu-

ment before this court that they endeavored to surcharge

the Receiver for the attorneys' fees, and we would like

to suggest to the court that by not attempting to surcharge

the Receiver for attorneys' fees until the appeal was taken,

the appellants have waived their right to demand any sur-

charge of attorneys' fees and are merely left to their prin-

ciple of law advanced in the lower court and in the Speci-

fications of Error that the attorneys' fees should be paid

''personally and not out of the receivership estate," which

principle is untenable.

V.

Conclusion.

So far as this appellee is concerned, it was duly author-

ized by the court to defend the Receiver in the state court,

which it did to the best of its ability, and a reasonable fee

being fixed and not objected to by any party in the proceed-

ings, there can be no possible objection to the order of the

District Court relating to the payment of counsel fees.

We, therefore, respectfully urge this court to affirm the

decree of the court below.

Respectfully submitted,

Gibson, Dunn & Crutcher,

Henry F. Prince,

Henry B. Ely,

J. Stuart Neary,

Attorneys for Appellee.
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Scott, the Receiver, and Gibson, Dunn & Crutcher, the

law firm which represented the Receiver in the Brown
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litigation, which cost the estate so much that there is little

left for distribution to some $400,000 of general creditors.

The first and final dividend, if the order of the court

below is affirmed, will be less than one per cent.

We think the situation from all points of view is fairly

well covered by the briefs already on file, but there are

a couple of matters raised in the brief of Gibson, Dunn

& Crutcher, one of which is incidentally referred to in

the brief of David B. Scott, the Receiver, which we think

should be answered by us in this closing brief.

As we pointed out in our opening brief, it was right

in the midst in 1930 of the proceedings before the court,

wherein a sale of the assets in fiituro was ordered by the

court and the application of the creditors for an immediate

liquidation was denied, that the Receiver was operating

the business and getting involved in the mess that he did

over the purchase of the rock. He failed to notify the

court or the creditors of the situation wherein he was

incurring a possible and very probably double liability

in connection with the purchase of the rock and involving

the estate itself in a possible and probable loss of some

$30,000. It is almost unthinkable to believe that the court

below, if these matters had been brought to its attention

at that time, would have done other than to shut down

at once the further operation of the business and direct

a prompt liquidation. No business could continue suc-

cessful operation under any such conditions. The record

amply sustains our contention that if the business had been

shut down at that time and the assets liquidated, these

general creditors whom we represent would have received

a great deal more than they are going to receive now.

They would have received a substantial amount of money
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on their claims, whereas now they will receive practically

nothing- at all. It seems clear to us that if the true situa-

tion had been revealed to the lower court at that time and

the court had refused to stop the further operation of

the business and had refused an order of liquidation, such

would have been a reversible error. As it was, the lower

court acted at that time in the highest good faith pursuant

to the evidence before it and cannot be held responsible

for something that was not disclosed to it.

Reference is made in the briefs of the Receiver and his

attorneys, Gibson, Dunn & Crutcher, to the so-called sav-

ing of some $12,490 in operating costs by the purchase

of the rock from Wright and Ward, but this saving, if

any, was mythical so far as the general creditors were

concerned. It was lost somewhere, either during the fur-

ther operation of the business or was absorbed by the pur-

chaser. It is not at all reflected in the money left over

for the benefit of general creditors after the sale was

completed. In 1930 if the business had been shut down,

the Receiver would have had available the $30,000 income

tax refund for the benefit of all the creditors secured

and unsecured alike, and, as we pointed out in our open-

ing brief, if this had been divided pro rata among such

creditors, the general creditors would have received nearly

two-thirds thereof, around $20,000, even though the

secured creditors received nothing from their security;

and it is inconceivable to believe that the secured creditors

would not be able upon a liquidation to receive a very

substantial amount upon their claims, thus increasing the

amount that would ultimately have come to the unsecured

creditors out of the $30,000 income tax refund money
[Tr. p. 70]. There is nothing in the record to show that



if the business had been shut down on November 1, 1930,

and been Hquidated but that the full amount of the income

tax refund money would have been available for distribu-

tion. There is nothing in the record to show but that all

operating expenses up to that point would have been fully

covered by operating receipts. Since the so-called saving

of $12,490 in operating costs by the method pursued by

the Receiver with respect to the purchase of the rock

never inured for the benefit of creditors, we can dismiss

this consideration entirely, and it does not appear to us

to be any excuse or alibi for the Receiver in justifying

the course he followed. Including the $3500 counsel fees

awarded to Gibson, Dunn & Crutcher, the total loss to

the estate, if these counsel fees are paid out of the estate,

will be $17,555.16, but if they are not so paid but by the

Receiver personally, then the loss will be $14,055.16, the

latter item being composed of the $12,500 paid to Brown

in settlement and $1,555.16 paid for costs and expenses,

exclusive of counsel fees.

The Receiver is supposed to conduct his business under

the direction and control of the court, and in major mat-

ters such as this, it seems to us obvious that any reasonable

prudent business man acting as such Receiver would not

have permitted himself to get into this mess without re-

porting the facts to the court and the creditors and getting

instructions from the court ; and when Receiver Scott took

the bit in his teeth and proceeded secretly without notify-

ing anybody, he was taking his chances and should be

charged with the consequences.
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Gibson, Dunn & Crutcher take the view that they should

be paid out of the estate in any event the $3500 awarded

to them as counsel fees by the court and that the appel-

lants erred when they failed to attempt to have the Re-

ceiver surcharged for this amount. But in making this

contention they overlooked the fact that when the Re-

ceiver filed his account he did not show therein the pay-

ment in this Brown litigation of any money other than

the costs and expenses of the suit; exclusive of counsel

fees, and the amount paid to Brown in settlement; and

that the Receiver was under no obligation to pay anything

to Gibson, Dunn & Crutcher until the lower court made

its final decree, which is under appeal here. Under these

circumstances there was nothing at that time with which

appellants could seek to surcharge the Receiver in con-

nection with these counsel fees. Gibson, Dunn & Crutcher

filed their application for counsel fees, and appellants

promptly filed exceptions thereto asserting that since the

Brown situation came about through the negligence of

the Receiver, he should be required to pay his counsel

fees out of his own pocket instead of out of the estate

so that the creditors would not suffer thereby. This was

the only course the appellees as creditors could take at

that time. When the decree of the lower court was made

awarding these counsel fees, the appellants took proper

exception thereto and have filed herein proper assign-

ments of error in connection therewith. But we fail to

see wherein the appellants have neglected anything they

are required to do under the circumstances to bring be-
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fore the Appellate Court the propriety of the estate paying

this money over to Gibson, Dunn & Crutcher. While the

Receiver is under bond, still the bond may ultimately prove

to be worthless, and it would seem to be an idle act, if the

Receiver is held by the Appellate Court to be negligent

in the performance of his duties, that the estate shall be

required to first pay over the $3500 to Gibson, Dunn &

Crutcher and then look to the Receiver personally and to

his bond for recoupment.

We respectfully submit that the decree of the lower

court should be reversed and the lower court should be

directed to require the Receiver (1) to pay to Gibson,

Dunn & Crutcher out of his own funds and not out of

the estate the sum of $3500, and (2) be surcharged in

his accounts with the estate in the sum of $14,055.16.

Dated this 4th day of February, 1938.

Clock, McWhinney & Clock,

Grainger & Hunt,

Attorneys for Appellants.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

HARRY H. CULVER and MASSA-
CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corporation,

Defendants.

At Law

No. 6781-Y

CITATION

TO UNITED STATES OF AMERICA, Plaintiff above

named; and

TO BENJAMIN HARRISON, ESQ., United States

Attorney; E. H. MITCHELL, ESQ., Assistant

United States Attorney; ALVA C. BAIRD, ESQ.,

Assistant United States Attorney; and EUGENE
HARPOLE, ESQ., Special Counsel; Attorneys for

Plaintiff:

YOU ARE HEREBY cited and admonished to be and

appear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be held at the City of San Francisco,



on the 24th clay of November, 1937, pursuant to an Order

Allowing Appeal, signed October 25, 1937, and filed Octo-

ber 26, 1937, in the Clerk's Office of the District Court

of the United States, in and for the Southern District of

California, in that certain action entitled: United States

of America, Plaintiff, vs. Harry H. Culver and Massa-

chusetts Bonding and Insurance Company, a corporation,

Defendants, wherein the United States of America is

plaintiff and appellee, and Harry H. Culver is one of the

defendants, and Massachusetts Bonding and Insurance

Company, a corporation, is defendant and appellant, to

show cause, if any there be, w^hy the judgment in said

cause mentioned should not be corrected and speedy justice

done to the parties in that behalf.

WITNESS the Honorable Leon R. Yankwich, United

States District Judge for the Southern District of Cali-

fornia, this 25th day of October, 1937, and the independ-

ence of the United States of America the One Hundred

Sixty-second.

Leon R. Yankwich

United States District Judge.

[Endorsed] : Received copy of the within Citation this

29th day of October 1937 Eugene Harpole Attorney for

plaintiff Appellee. Receipt of copy of Assignment of

Errors acknowledged this 29th day of October, 1937.

Eugene Harpole Attorney for Plaintiff and Appellee.

Filed Oct 30 1937 R. S. Zimmerman, Clerk By Edmund

L Smith Deputy Clerk.



IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

HARRY H. CULVER and MASSA-
CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corpora-

tion,

Defendants.

At LAW
No. 6781 J

COMPLAINT
FOR RECOV-
ERY ON

BOND FOR
INCOME TAX

X

The United States of America by its attorney, Peirson

M. Hall, United States Attorney, for the Southern District

of California complaining of the defendants in an action

at law alleges for cause of action as follows

:

The plaintiff is a corporation sovereign and body politic.

II

That the defendant, Harry H. Culver, is a citizen of the

United States and of the State of California and an in-

habitant of the Southern Judicial District of California,

residing in the southern division thereof at Culver City in

Los Angeles County, and within the jurisdiction of this

Court.



Ill

That the Massachusetts Bonding and Insurance Com-

pany is now and at all the times herein mentioned has been

a corporation duly organized and existing under the laws

of the Commonwealth of Massachusetts and authorized to

engage in business in the State of CaHfornia; that said

defendant has an office and principal place of business at

which it may be served with process herein at No. 458

South Spring Street, City of Los Angeles, Los Angeles

County, State of California, in the Central Division of the

Southern Judicial District of CaHfornia and within the

jurisdiction of this court.

IV

That this is a suit at law of civil nature founded on

contract and growing out of the laws of the United States

providing for internal revenue and is authorized and sanc-

tioned by the Attorney General of the United States at the

request of the United States Commissioner of Internal

Revenue.

V
That on December 31, 1930, the defendant, Harry H.

Culver, was indebted to the United States in the amount

of Thirty thousand, one hundred fifteen and 11/100 Dol-

lars ($30,115.11), on account of deficiencies in income tax

for the years 1924, 1925 and 1926, assessed on December

31, 1929, upon the Commissioner of Internal Revenue,

December 1929 assessment list #4, 03P, 04P and 05P,

6th Collection District of California.

VI

That on January 8, 1930, the United States Collector of

Internal Revenue for the 6th Collection District of Cali-
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fornia made demand for payment of said deficiencies in tax

upon the defendant, Harry H. Culver.

VII

That on the 31st day of December, 1930, the defendant

Harry H. Culver filed with the Collector of Internal Reve-

nue for the 6th Internal Revenue Collection District of

California, an application to the Commissioner of Internal

Revenue for an extension of time within which to pay said

deficiencies in income tax in accordance with Section

272(j) of the Revenue Act of 1928; that the Commis-

sioner of Internal Revenue under the authority of said

Section 272(j) of the Revenue Act of 1928, duly consid-

ered said appHcation and on, to wit, February 3, 1931,

tentatively granted the extension therein requested to

February 15, 1932, within which to pay said deficiencies

in tax with interest at the rate of 6% per annum from

January 18, 1930, such extension being conditioned upon

the said Harry H. Culver furnishing a surety bond or

bonds with Liberty Bonds or other bonds or notes of the

United States as security, in the amount of Thirty-six

thousand three hundred ninety Dollars ($36,390.00).

VIII

That on, to wit, February 15, 1931, at the City of Los

Angeles, Los Angeles County, State of California, said

deficiencies in tax assessed as aforesaid still being due to

the plaintiff from the defendant, Harry H. Culver, and

wholly unpaid and unsatisfied, said Harry H. Culver as

principal and the defendant, Massachusetts Bonding and

Insurance Company, a corporation, as surety, made, exe-

cuted and delivered to the plaintiff. United States of Amer-

ica, their certain writing obligatory otherwise called bond

now to the Court shown, duly executed by them on that



day with the name of Harry H. Culver thereto signed and

the corporate name of said Massachusetts Bonding and

Insurance Company thereto signed and its corporate seal

affixed by E. V. Dunn, its attorney-in-fact, whereby they

acknowledged themselves to be held and firmly bound to

the United States of America in the sum of Thirty-six

thousand three hundred ninety Dollars ($36,390.00) law-

ful money of the United States for the payment whereof

they firmly bound themselves, their heirs, executors, ad-

ministrators, successors and assigns jointly and severally

of which said bond a copy is hereto attached, made a part

hereof the same as if fully written herein and marked

"Exhibit A" for convenience of reference and identifica-

tion. The said bond had and has written thereon certain

recitals of inducement and a condition in words, figures

and symbols, as follows, to wit

:

"WHEREAS, there is due from the above-bounden

principal certain additional income or profits taxes result-

ing from a deficiency in tax (not due to negligence or to

fraud with intent to evade tax) :

WHEREAS, to exact payment of the deficiency in tax

at this time will result in undue hardship to the above-

bounden principal;

WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928, provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such period

as may be considered necessary not in excess of thirty

months, and provides further that the Commissioner may
require the taxpayer to furnish a bond with sufficient sure-

ties conditioned upon the payment of the deficiency in

accordance with the terms of the extension granted; and
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WHEREAS, it appears that the amount of this bond is

sufficient to cover the deficiency of tax plus penalty and

interest

;

NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in tax

found to be due by the Commissioner, plus penalty and

interest, in accordance with the terms of the extension as

herein stated, and shall otherwise well and truly perform

and observe all the provisions of law and the regulations;

THEN this obligation is to be null and void, but other-

wise to remain in full force, virtue, and effect.

The terms of the extension are as follows: (Deficiency

in tax for calendar years 1924, 1925 and 1926 assessed on

1929 December list #4, 03 P, 04P and 05P).

Payment to be made of the sum of $30,115.11 on or

before February 15, 1932, plus interest at the rate of six

per cent per annum from January 18, 1930."

IX

That upon the delivery of said bond the Commissioner

of Internal Revenue approved it and on March 27, 1931,

by letter of that date advised the said Harry H. Culver

through the said Collector of Internal Revenue that an

extension of time to February 15, 1932, was thereby

granted within which to pay the deficiencies in income tax

for the calendar years 1924, 1925 and 1926 in the amount

of Thirty thousand one hundred fifteen and 11/100 Dol-

lars ($30,115.11), plus interest at the rate of 6% per

annum from January 18, 1930; that upon default interest

would be charged at 12% per annum from the due date as

extended until paid and that the surety bond in the amount
of Thirty-six thousand three hundred ninety Dollars

($36,390.00), with the Massachusetts Bonding and Insur-

ance Company as surety was approved by him.



X
That induced by said bond and in reliance thereon plain-

tiff refrained from collection of said deficiencies in tax as

in said extension provided; that the date February 15,

1932, which was the time for payment thereof with in-

terest thereon from January 18, 1930, as extended, has

long since been more than twelve months past, and the

said Harry H. Culver has failed, neglected and refused to

pay said amount or any part thereof, although the plaintiff

through its said Collector of Internal Revenue has served

notice and demand upon said Harry H. Culver, the tax-

payer and one of the defendants herein for such payment

at divers times since the 15th day of February, 1932, and

before the commencement of this action.

XI

That before the commencement of this suit, on, to wit,

November 15, 1933, plaintiff, through its said Collector of

Internal Revenue notified the defendant, Massachusetts

Bonding and Insurance Company of the failure, neglect

and refusal of said Harry H. Culver to pay the aforesaid

amount of Thirty thousand one hundred fifteen and 11/100

Dollars ($30,115.11), with interest thereon from January

18, 1930, as in said bond stipulated and made demand that

the said Massachusetts Bonding and Insurance Company

pay the same; notwithstanding such demand, said amount

and every part thereof has remained and now is unpaid and

unsatisfied.

XII

By reason of the premises, plaintiff avers that it has

done and performed all the matters and things by it to be

done and performed in accordance with the terms and

stipulations of the said bond; that the defendants, Harry
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H. Culver and Massachusetts Bonding and Insurance

Company have failed, neglected and refused to do and

perform the things therein required of them to be done

and performed and have breached the said bond whereby

the promise thereof has become and now is absolute and

there has accrued to plaintiff the right to demand and have

of them on account thereof Thirty-three thousand eight

hundred sixty-seven and 45/100 Dollars ($33,867.45),

with interest thereon from and including February 16,

1932, at the rate of 1% per month, which they promised

to pay, but which they have fully failed, neglected and

refused to pay although such payment has been demanded

of them by plaintiff.

WHEREFORE, Plaintiff prays that it may have judg-

ment jointly and severally against the defendants for

Thirty-three thousand eight hundred sixty-seven and

45/100 Dollars ($33,867.45) with interest on Thirty thou-

sand one hundred fifteen and 11/100 Dollars ($30,115.11)

at 1% per month from and including February 16, 1932,

and costs.

Peirson M. Hall H. P.

PEIRSON M. HALL,
United States Attorney.

Jack L. Powell

JACK L. POWELL,
Assistant U. S. Attorney.

Alva C. Baird E. H.

ALVA C. BAIRD,
Assistant U. S. Attorney.

Eugene Harpole

EUGENE HARPOLE,
Special Attorney, Bureau of Internal Revenue.

Attorneys for Plaintiff.
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Form 1127 B

U. S. Internal Revenue

Revised Nov. 1926

IT:E:RR

CQ

EXHIBIT A

Premium charged at rate of ^ of 1% per month on the

amount of the Bond—Premium charged for this bond

$1091.70 to be adjusted on payment of tax

INCOME AND PROFITS TAX BOND

Under Section 274 (k) of the Revenue Act of 1926, as

amended by section 502 of the Revenue Act of 1928

KNOW ALL MEN BY THESE PRESENTS, That

Harry H. Culver of Culver Building, Culver City, Cali-

fornia, as principal, and MASSACHUSETTS BOND-
ING AND INSURANCE COMPANY, a corporation of

the Commonwealth of Massachusetts, having its principal

office in the City of Boston at 14-20 Kilby Street and a

usual place of business at No. 458 South Spring Street,

Los Angeles, California, as surety, are held and firmly

bound unto the United States of America in the sum of

Thirty Six Thousand Three Hundred Ninety dollars

($36,390.00), lawful money of the United States, for the

payment whereof we bind ourselves, our heirs, executors,

administrators, successors, and assigns, jointly and sev-

erally, firmly by these presents.
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WHEREAS, there is due from the above-bounden prin-

cipal certain additional income or profits taxes resulting

from a deficiency in tax (not due to negligence or to fraud

with intent to evade tax)

;

WHEREAS, to exact payment of the deficiency in tax

at this time will result in undue hardship to the above-

bounden principal

;

WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928 provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such period

as may be considered necessary not in excess of thirty

months, and provides further that the Commissioner may

require the taxpayer to furnish a bond with sufficient sure-

ties conditioned upon the payment of the deficiency in

accordance with the terms of the extension granted ; and

WHEREAS, it appears that the amount of this bond is

sufficient to cover the deficiency of tax plus penalty and

interest

:

NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in tax

found to be due by the Commissioner, plus penalty and

interest, in accordance with the terms of the extension as

herein stated, and shall otherwise well and truly perform

and observe all the provisions of law and the regulations;

THEN this obligation is to be null and void, but other-

wise to remain in full force, virtue, and effect.
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The terms of the extension are as follows: (Deficiency

in tax for calendar years 1924, 1925 and 1926 assessed on

1929 December list #4 03P, 04P and 05P).

Payment to be made of the sum of $30,115.11 on or

before February 15, 1932, plus interest at the rate of six

per cent per annum from January 18, 1930.

WITNESS our hands and seals, this 15th day of Febru-

ary, 1931

(Signed) Harry H. Culver (L. S.) Principal

MASSACHUSETTS BONDING AND IN-

SURANCE COMPANY

By (Signed) E. V. Dunn, Surety (L. S.)

E. V. Dunn Attorney-in-Fact

SEAL

T186176

Signed and sealed in the

presence of

(Signed) F. A. Plew,

(Signed) G. E. Smith

Bond approved this 24th day of March, 1931.

(Signed) David Burnet

JCW Commissioner of Internal Revenue

JCS HWH SP

C 1

3/10

[Endorsed]: Filed May 3-1934 R. S. Zimmerman,

Clerk By Theodore Hocke, Deputy Clerk.



14

[Title of Court and Cause.]

ANSWER TO COMPLAINT

COME now defendants and answer plaintiff's Com-

plaint, and for Answer thereto:

I

Answering Paragraph V of plaintiff's Complaint, de-

fendants admit that the purported assessment of deficien-

cies in income tax was made, as alleged, and deny that on

December 31, 1930, defendant Harry H. Culver was in-

debted to the United States in the sum of Thirty Thousand

One Hundred Fifteen and 11/100 Dollars ($30,115.11),

on account of said alleged deficiencies in income tax, or

otherwise.

II

Answering Paragraph VIII of plaintiff's Complaint,

defendants deny that on February 15, 1931, or at any other

time, said alleged deficiencies in tax assessed were due to

plaintiff from defendant Harry H. Culver, and admit the

remainder of said Paragraph VIII.

Ill

Answering Paragraph X of plaintiff's Complaint, de-

fendants admit that plaintiff refrained from collecting said

alleged deficiencies in tax, but do not have sufficient infor-

mation or belief to enable them to answer concerning the

reason therefor, and on that ground deny that plaintiff

was induced by said bond or relied thereon in refraining

from collecting said alleged deficiencies in tax; deny that

said Harry H. Culver has failed or neglected or refused

to pay any part of said alleged deficiency in tax, and in

this connection allege that in January, 1933, an agreement
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was entered into between said Harry H. Culver and the

plaintiff, acting through the Commissioner of Internal

Revenue, to compromise and settle said claim for deficiency

in tax, together with plaintiff's claim against Harry H.

Culver and Company, a corporation, for an alleged de-

ficiency in tax, for the total sum of Fifty-three Thousand

Four Hundred Dollars ($53,400.00), payable Five Thou-

sand Dollars ($5,000.00) in cash, and Five Thousand

Dollars ($5,000.00) each quarter thereafter, until the full

amount of said sum of Fifty-three Thousand Four Hun-

dred Dollars ($53,400.00), together with interest on de-

ferred balances at six per cent. (6%) per annum, was

fully paid; that, in pursuance of said agreement, said

Harry H. Culver and said Harry H. Culver and Company,

paid to plaintiff the initial payment of Five Thousand

Dollars ($5,000.00), and a further payment of Five Thou-

sand Seven Hundred Twenty-six Dollars ($5,726.00), on

or about April 28, 1933, which included Five Thousand

Dollars ($5,000.00) on account of principal, and Seven

Hundred Twenty-six Dollars ($726.00) on account of

interest ; and further payment of Five Thousand Six Hun-

dred Fifty-one Dollars ($5,651.00) on or about July 28,

1933, of which Five Thousand Dollars ($5,000.00) was

applicable to principal, and Six Hundred Fifty-one Dollars

($651.00) to interest.

IV

Answering Paragraph XI of plaintiff's Complaint, de-

fendants admit that demand was made upon defendant

Massachusetts Bonding and Insurance Company, a corpo-

ration, as alleged, and deny that the amount of said de-

mand, and every part thereof, has remained, or is now,

unpaid or unsatisfied.
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V
For answer to Paragraph XII of plaintiff's Complaint,

defendants deny, generally and specifically, each and every

allegation in said paragraph contained, and each and all of

the same, and every part thereof.

FOR A SECOND, SEPARATE, FURTHER AND
DISTINCT ANSWER AND DEFENSE HEREIN,

DEFENDANTS ALLEGE:

I

That in the month of January, 1933, plaintiff, acting

through its Commissioner of Internal Revenue, entered

into an agreement with defendant Harry H. Culver to

compromise and settle the claim for alleged deficiency in

tax set forth in the Complaint herein, together with a

claim for alleged deficiency in tax against Harry H.

Culver and Company, a corporation, for the total sum of

Fifty-three Thousand Four Hundred Dollars ($53,-

400.00), payable Five Thousand Dollars ($5,000.00) cash,

and Five Thousand Dollars ($5,000.00) each quarter

thereafter, with interest on deferred balances at the rate

of six per cent. (6%) per annum.

II

That, in pursuance of said agreement, defendant Harry

H, Culver and said Harry H. Culver and Company paid

to plaintiff said cash installment of Five Thousand Dollars

($5,000.00), and the further sum of Five Thousand Seven

Hundred Twenty-six Dollars ($5,726.00) on or about
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April 28, 1933, of which Five Thousand Dollars

($5,000.00) was paid on account of principal, and Seven

Hundred Twenty-six Dollars ($726.00) on account of

interest ; and the further sum of Five Thousand Six Hun-

dred Fifty-one Dollars ($5,651.00) on or about July 28,

1933, of which Five Thousand Dollars ($5,000.00) was

paid on account of principal, and Six Hundred Fifty-one

Dollars ($651.00) on account of interest.

Ill

That after said payment of July 28, 1933 was made,

plaintiff, through its Commissioner of Internal Revenue,

wrongfully and without cause, attempted to rescind and

repudiate said settlement agreement; that, at all times,

defendants have been ready, able and willing, and are now

ready, able and willing, to fully perform said agreement

for the compromise and settlement of said alleged claim

for deficiency in tax, and hereby tender performance of

said agreement to plaintiff.

WHEREFORE, defendants pray that plaintiff take

nothing against them, or either of them, by reason of its

action herein, except such amount as at the time of the

entry of judgment herein may be due from defendants to

plaintiff, pursuant to the terms of said settlement agree-

ment, and for such other and further relief as may seem

just and proper.

Dated: June 8, 1934.

Joe Crider, Jr.

Attorney for Defendants.
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State of California
I

County of Los Angeles,
J

ss.

HARRY H. CULVER, being by me first duly sworn,

deposes and says : that he is one of the answering

defendants in the above entitled action; that he has read

the foregoing Answer to Complaint and knows the con-

tents thereof ; and that the same is true of his own knowl-

edge, except as to the matters which are therein stated

upon his information or belief, and as to those matters

that he believes it to be true.

Harry H. Culver

Subscribed and sworn to before me this 8th day of June,

1934.

[Seal] Afton Wright

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Received copy of the within Answer to

Complaint this 8 day of June 1934 Peirson M. Hall U. S.

Atty Eugene Harpole Special Atty Internal Revenue,

attorney for plaintiff Filed Jun 8-1934 R. S. Zimmer-

man, Clerk By L. Wayne Thomas Deputy Clerk.
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[Title of Court and Cause.]

STIPULATION OF FACTS

IT IS HEREBY STIPULATED by and between the

attorneys for the parties in the above-entitled action that

the allegations of the Complaint are true, with the excep-

tion that it is not admitted by the defendants that the plain-

tiff has a right to demand interest of said defendants from

and including February 16, 1932 at the rate of 1% per

month, or at any other rate in excess of 7% per annum.

IT IS FURTHER STIPULATED that on the 5th day

of February, 1936, the defendant MASSACHUSETTS

BONDING AND INSURANCE COMPANY, deposited

with R. S. Zimmerman, Clerk of the United States District

Court for the Southern District of California, a sum of

$90,283.60, of which amount the sum of $42,050.68 was

for the above-entitled case. No. 678 1-Y, consisting of the

penalty of the bond in said case, to-wit, $36,390.00, to-

gether with interest thereon at the rate of 7% per annum

from November 16, 1933 (the date of the plaintiff's de-

mand upon the surety) to February 5, 1936.

Dated: August 9, 1937.

Peirson M. Hall-EH

PEIRSON M. HALL,

United States Attorney.
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E. H. Mitchell-EH.

E. H. MITCHELL,

Ass't. U. S. Attorney.

Alva C. Baird-EH.

ALVA C. BAIRD,

Ass't. U. S. Attorney.

Eugene Harpole

EUGENE HARPOLE,

Special Attorney for the Treasury Department.

Attorneys for Plaintiff.

Joe Crider Jr.

JOE CRIDER, JR.

Clarence B. Runkle

CLARENCE B. RUNKLE.

Attorneys for Defendants.

[Endorsed]: Filed Aug 11 1937 R. S. Zimmerman,

Clerk. By Louis J. Somers Deputy Clerk.
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW.

The above-entitled case came on regularly for trial on

the 7th day of July, 1936, before the Court sitting without

a jury, a trial by jury having been waived by stipulation

of the parties hereto, plaintiff appearing by Peirson M.

Hall, United States Attorney for the Southern District of

California, E. H. Mitchell, Special Assistant United States

Attorney for said District, and Alva C. Baird, Assistant

United States Attorney, and the defendants appearing by

Joe Crider, Jr. and Clarence B. Runkle, Esqs., and evi-

dence, both oral and documentary, having been received,

and the Court, having fully considered the same, hereby

makes the following special Findings of Fact.

I

The plaintiff is a corporation sovereign and body politic.

II

That the defendant, Harry H. Culver, is a citizen of the

United States and of the State of California and an in-

habitant of the Southern Judicial District of California,

residing in the southern division thereof at Culver City in

Los Angeles County, and within the jurisdiction of this

Court.

Ill

That the Massachusetts Bonding and Insurance Com-
pany is now and at all the times herein mentioned has been

a corporation duly organized and existing under the laws

of the Commonwealth of Massachusetts and authorized to

engage in business in the State of California; that said



22

defendant has an office and principal place of business at

No. 458 South Spring Street, City of Los Angeles, Los

Angeles County, State of California, in the Central Divi-

sion of the Southern Judicial District of California and

within the jurisdiction of this Court.

IV

That this is a suit at law of civil nature founded on

contract and growing out of the laws of the United States

providing for internal revenue and is authorized and sanc-

tioned by the Attorney General of the United States at the

request of the United States Commissioner of Internal

Revenue.

V
That on December 31, 1930 the defendant, Harry H.

Culver, was indebted to the United States in the amount

of Thirty thousand, one hundred fifteen and 11/100 Dol-

lars ($30,115.11), on account of deficiencies in income tax

for the years 1924, 1925 and 1926, assessed on December

31, 1929, upon the Commissioner of Internal Revenue,

December 1929 assessment list #4, 03P, 04P and 05P,

Sixth Collection District of California.

VI

That on January 8, 1930, the United States Collector of

Internal Revenue for the Sixth Collection District of Cali-

fornia made demand for payment of said deficiencies in

tax upon the defendant, Harry H. Culver.

VII

That on the 31st day of December, 1930, the defendant,

Harry H. Culver, filed with the Collector of Internal Reve-

nue for the Sixth Internal Revenue Collection District of

California, an application to the Commissioner of Internal
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Revenue for an extension of time within which to pay said

deficiencies in income tax in accordance with Section

272(j) of the Revenue Act of 1928; that the Commis-

sioner of Internal Revenue under the authority of said

Section 272(j) of the Revenue Act of 1928, duly consid-

ered said application and on, to wit, February 3, 1931,

tentatively granted the extension therein requested to

February 15, 1932, within which to pay said deficiencies

in tax with interest at the rate of six per cent per annum
from January 18, 1930, such extension being conditioned

upon the said Harry H. Culver furnishing a surety bond

or bonds with Liberty Bonds or other bonds or notes of

the United States as security, in the amount of Thirty-six

thousand, three hundred ninety Dollars ($36,390.00).

VIII

That on, to wit, February 15, 1931, at the City of Los

Angeles, Los Angeles County, State of California, said

deficiencies in tax assessed as aforesaid still being due to

the plaintiff from the defendant, Harry H. Culver, and

wholly unpaid and unsatisfied, said Harry H. Culver as

principal and the defendant, Massachusetts Bonding and

Insurance Company, a corporation, as surety, made, exe-

cuted and delivered to the plaintiif , United States of Amer-

ica, their certain writing obligatory otherwise called bond

now to the Court shown, duly executed by them on that

day with the name of Harry H. Culver thereto signed and

the corporate name of said Massachusetts Bonding and

Insurance Company thereto signed and its corporate seal

affixed by E. V. Dunn, its attorney-in-fact, whereby they

acknowledged themselves to be held and firmly bound to

the United States of America in the sum Thirty-six thou-

sand three hundred ninety Dollars ($36,390.00) lawful

money of the United States for the payment whereof they
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firmly bound themselves, their heirs, executors, administra-

tors, successors and assigns jointly and severally. The said

bond had and has written thereon certain recitals of in-

ducement and a condition in words, figures and symbols,

as follows, to wit:

"WHEREAS, there is due from the above-bounden

principal certain additional income or profits taxes result-

ing from a deficiency in tax (not due to negligence or to

fraud with intent to evade tax)

:

"WHEREAS, to exact payment of the deficiency in tax

at this time will result in undue hardship to the above-

bounden principal;

"WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928, provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such period

as may be considered necessary not in excess of thirty

months, and provides further that the Commissioner may

require the taxpayer to furnish a bond with sufficient sure-

ties conditioned upon the payment of the deficiency in

accordance with the terms of the extension granted ; and

"WHEREAS, it appears that the amount of this bond

is sufficient to cover the deficiency of tax plus penalty and

interest

;

"NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in tax

found to be due by the Commissioner, plus penalty and

interest, in accordance with the terms of the extension as

herein stated, and shall otherwise well and truly perform

and observe all the provisions of law and the regulations;
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"THEN this obligation is to be null and void, but other-

wise to remain in full force, virtue and effect.

"The terms of the extension are as follows: (Deficiency

in tax for calendar years 1924, 1925 and 1926 assessed on

1929 December Hst #4, 03P, 04P and 05P).

"Payment to be made of the sum of $30,115.11 on or

before February 15, 1932, plus interest at the rate of six

per cent per annum from January 18, 1930."

IX

That upon the delivery of said bond the Commissioner

of Internal Revenue approved it and on March 27, 1931,

by letter of that date advised the said Harry H. Culver

through the said Collector of Internal Revenue that an

extension of time to February 15, 1932, was thereby

granted within which to pay the deficiencies in income tax

for the calendar years 1924, 1925 and 1926 in the amount

of Thirty thousand one hundred fifteen and 11/100 Dol-

lars ($30,115.11), plus interest at the rate of six per cent

per annum from January 18, 1930; that upon default in-

terest would be charged at twelve per cent per annum from

the due date as extended until paid and that the surety

bond in the amount of Thirty-six thousand three hundred

ninety Dollars ($36,390.00), with the Massachusetts

Bonding and Insurance Company as surety was approved

by him.

X
That induced by said bond and in reliance thereon plain-

tiff refrained from collection of said deficiencies in tax as

in said extension provided; that the date February 15,

1932, which was the time for payment thereof with interest

thereon from January 18, 1930, as extended, has long since
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been more than twelve months past, and the said Harry H.

Culver has failed, neglected and refused to pay said amount

or any part thereof, although the plaintiff through its said

Collector of Internal Revenue has served notice and de-

mand upon said Harry H. Culver, the taxpayer and one

of the defendants herein for such payment at divers times

since the 15th day of February, 1932, and before the com-

mencement of this action.

XI

That before the commencement of this suit, on, to wit,

November 15, 1933, plaintiff, through its said Collector of

Internal Revenue notified the defendant, Massachusetts

Bonding and Insurance Company of the failure, neglect

and refusal of said Harry H. Culver to pay the aforesaid

amount of Thirty thousand one hundred fifteen and

11/100 Dollars ($30,115.11), with interest thereon from

January 18, 1930, as in said bond stipulated and made

demand that the said Massachusetts Bonding and Insur-

ance Company pay the same; notwithstanding such de-

mand, said amount and every part thereof has remained

and now is unpaid and unsatisfied, except as set forth in

Findings of Fact Numbered XIII.

XII

By reason of the premises, plaintiff avers that it has

done and performed all the matters and things by it to be

done and performed in accordance with the terms and

stipulations of the said bond; that the defendants, Harry

H. Culver and Massachusetts Bonding and Insurance Com-

pany, have failed, neglected and refused to do and per-

form the things therein required of them to be done and

performed and have breached the same bond whereby the

promise thereof has become and now is absolute and there
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has accrued to plaintiff the right to demand and have of

them on account thereof Thirty-three thousand eight hun-

dred sixty-seven and 45/100 Dollars ($33,867.45), with

interest thereon from and including February 16, 1932, at

the rate of one per cent per month, which they promised

to pay, but which they have, except as mentioned in Find-

ings of Fact Numbered XIII, fully failed, neglected and

refused to pay although such payment has been demanded

of them by plaintiff.

XIII

That on the 5th day of February, 1936, the defendant,

Massachusetts Bonding and Insurance Company, deposited

with R. S. Zimmerman, the Clerk of the United States

District Court for the Southern District of California, the

sum of Forty-two thousand fifty and 68/100 Dollars

($42,050.68), consisting of the penalty of the bond with

interest thereon at the rate of seven per cent per annum
from November 16, 1933 (the date of plaintiff's demand

upon the surety), to February 5, 1936.

From the foregoing Findings of Fact the Court draws

the following Conclusions of Law:

I

That the plaintiff is entitled to Judgment from the de-

fendants for the sum of Forty-seven thousand seven hun-

dred thirty-four and 47/100 Dollars ($47,734.47) with its

costs to be taxed.

II

That the sum of Forty-two thousand, fifty and 68/100
Dollars ($42,050.68) deposited in registry with the Clerk
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of the United States District Court for the Southern Dis-

trict of Cahfornia should be appHed toward the satisfac-

tion of the Judgment in this action.

Dated this 11th day of August, 1937.

Leon R. Yankwich

UNITED STATES DISTRICT JUDGE

Approved as to form according to Rule 44

:

Peirson M. Hall-EH.

PEIRSON M. HALL, U. S. Attorney.

E. H. Mitchell-EH.

E. H. MITCHELL, Ass't. U. S. Attorney.

Alva C. Baird-EH.

ALVA C. BAIRD, Ass't. U. S. Attorney.

Attorneys for Plaintiff.

Joe Crider Jr.

JOE CRIDER, Jr.

Clarence B. Runkle

CLARENCE B. RUNKLE,

Attorneys for Defendants.

Presented and approved this 11th day of August, 1937

with exception allowed to the defendants.

Leon R. Yankwich

UNITED STATES DISTRICT JUDGE

[Endorsed]: Filed Aug 11 1937 R. S. Zimmerman,

Clerk By Louis J Somers Deputy Clerk.
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[Title of Court and Cause.]

JUDGMENT

The above-entitled case came on regularly for trial on

the 7th day of July, 1936, before the Court sitting without

a jury, a trial by jury having been waived by stipulation

of the parties hereto; plaintiff appearing by Peirson M.

Hall, United States Attorney for the Southern District of

Cahfornia, E. H. Mitchell, Special Assistant United States

Attorney for said District, and Alva C. Baird, Assistant

United States Attorney, and the defendants appearing by

Joe Crider, Jr. and Clarence B. Runkle, Esqs., and evidence

in the form of a stipulation of facts having been submitted

to the Court for consideration and decision, and the Court,

after due deliberation, having rendered its decision and

filed its findings and ordered that Judgment be entered in

favor of plaintiff in accordance with said findings:

NOW, THEREFORE, by virtue of the law, and by

reason of the findings aforesaid, it is considered by the

Court that the plaintiff have Judgment against the defend-

ants jointly and severally in the sum of $53,694.73 with

its costs taxed in the sum of $445/67, and that the sum

of $42,050.68 deposited in registry with the Clerk of this

Court, be applied toward the satisfaction of said Judgment.

Judgment rendered this Uth day of August, 1937.

Leon R Yankwich

UNITED STATES DISTRICT JUDGE
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Approved as to form according to Rule 44

:

Peirson M. Hall-EH

PEIRSON M. HALL, U. S. Attorney.

E. H. Mitchell-EH.

E. H. MITCHELL, Ass't. U. S. Attorney.

Alva C. Baird-EH.

ALVA C. BAIRD, Ass't. U. S. Attorney.

Attorneys for Plaintiff.

Joe Crider Jr.

JOE CRIDER, Jr.

Clarence B. Runkle

CLARENCE B. RUNKLE,

Attorneys for Defendants.

Presented and approved this 11th day of August, 1937,

with an exception allowed to the defendants.

Leon R Yankwich

UNITED STATES DISTRICT JUDGE

Decree entered and recorded Aug 11 1937 R. S. Zim-

merman, Clerk By Louis J Somers Deputy Clerk.

[Endorsed] : Filed Aug 1 1 1937 R. S. Zimmerman,

Clerk By Louis J. Somers Deputy Clerk.

I
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[Title of Court and Cause.]

MEMORANDUM OF COSTS AND DISBURSE-

MENTS

DISBURSEMENTS

Marshal's Fees $ 4.66

Clerk's Fees 431.01

Witness' Fees

Attorney's Docket Fees (Sec. 824 R. S.) (Sec.

571-2 Title 28 U. S. C.) 10.00

Taxed 445.67

UNITED STATES OF AMERICA I

SOUTHERN DISTRICT OF CALIFORNIA
$

ss.

EUGENE HARPOLE, being duly sworn, deposes and

says : That he is one of the Attorneys for the Plaintiff in

the above-entitled cause, and as such is better informed,

relative to the above costs and disbursements, than the said

Plaintiff. That the items in the above Memorandum con-

tained are correct, to the best of this deponent's knowledge

and belief, and that the said disbursements have been

necessarily incurred in the said cause.

Eugene Harpole

Spec. Atty., Bureau of Internal Revenue.
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Subscribed and sworn to before me, this 12th day of

August, A. D. 1937

[Seal] R. S. Zimmerman,

Clerk U. S. District Court, Southern District of

California

By Louis J Somers Deputy

To JOE CRIDER, JR. and CLARENCE B. RUNKLE
Suite 1219, 650 S. Spring St Los Angeles, Calif.

You will please take notice that on Monday the 16th day

of August, A. D. 1937, at the hour of 10 o'clock, A. M.,

I will apply to the Clerk of said Court to have the within

memorandum of costs and disbursements taxed pursuant

to the rule of said Court in such case made and provided.

Eugene Harpole

Spec. Atty Bureau of Internal Revenue Attorney for

Plaintiff

[Endorsed] : Filed Aug 12 1937 R. S. Zimmerman,

Clerk By Theodore Hocke Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED

STATES IN AND FOR THE SOUTHERN
DISTRICT OF CALIFORNIA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

HARRY H. CULVER and MASSA-
CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corpora-

tion.

Defendants.

At Law

No. 6781-Y

PETITION
FOR AP-

PEAL FROM
JUDGMENT
ENTERED
AUGUST 11,

1937

TO THE ABOVE ENTITLED COURT and to HON-
ORABLE LEON R. YANKWICH, Judge thereof

:

Your petitioner, Massachusetts Bonding and Insurance

Company, a corporation, one of the defendants in the above

entitled action, feeling aggrieved by the judgment as en-

tered herein in favor of plaintiff and against said defend-

ant, on August 11, 1937, prays that this appeal be allowed

and that citation be issued as provided by law, and that a

transcript of the record, proceedings and documents upon

which said judgment was based, duly authenticated, be

sent to the United States Circuit Court of Appeals for the
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Ninth Circuit, under the rules of such Court in such cases

made and provided, and in connection with this Petition,

petitioner hereby presents Assignment of Errors.

Petitioner further prays for an order staying the execu-

tion of said judgment pending the determination of said

appeal and fixing the amount of the supersedeas bond to

be furnished and filed by defendant and appellant in con-

nection with said order staying execution.

Dated: October 22, 1937.

Joe Crider, Jr.

Clarence B. Runkle

Attorneys for defendant, Massachusetts Bonding and

Insurance Co., a corporation.

[Endorsed] : Received copy of the within Petition for

Appeal this 22nd day of October 1937 Eugene Harpole

Attorney for plaintiff. Filed Oct 22 1937 R. S. Zimmer-

man, Clerk By Edmund L. Smith Deputy Clerk.



35

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS

Defendant and appellant, Massachusetts Bonding and

Insurance Company, a corporation, hereby makes and files

the following Assignment of Errors, upon which it will

rely in the prosecution of its appeal from the judgment of

this Court, entered herein on the 11th day of August,

1937:

I.

The Court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiif at the sum of $53,694.73, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $42,050.68, in that:

A. Statutory penal rate of interest at one per cent per

month was included in the judgment for the period prior

to plaintiff's demand upon defendant surety on November

15, 1933, so as to make the aggregate amount of principal

plus such interest exceed the penal sum of the bond given

by defendant, as surety, and defendant surety was assessed

such penal rate of interest in excess of its bond penalty

prior to plaintiff's demand upon it.

B. Interest after said date of demand, November 15,

1933, was calculated and included in said judgment at said



36

statutory penal rate of one per cent per month, instead of

the legal rate of seven per cent, notwithstanding that such

interest, when added to the principal, aggregated in excess

of the penal sum of said bond.

C. Interest was assessed at the rate of one per cent per

annum and included in said judgment after the tender by

said defendant on February 5, 1936 of the full amount

then due from said defendant to plaintiff.

II.

The judgment herein includes as one of the items of

costs a clerk's registry fee of one per cent upon the amount

tendered by said defendant and paid into Court.

Dated: October 22, 1937.

Joe Crider, Jr.

Clarence B. Runkle

[Endorsed] : Filed Oct 22 1937 R. S. Zimmerman,

Clerk By Edmund L Smith Deputy Clerk.
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL

In the above entitled action defendant, Massachusetts

Bonding and Insurance Company, a corporation, having

filed its Petition for an Order allowing it to appeal from

the judgment entered in the above entitled action on

August 11, 1937:

IT IS ORDERED that said appeal from said judgment

to the United States Circuit Court of Appeals for the

Ninth Circuit be, and the same is hereby, allowed to de-

fendant, Massachusetts Bonding and Insurance Company,

a corporation, and that a certified transcript of the record,

exhibits, stipulations, pleadings, and all proceedings herein,

be transmitted to said United States Circuit Court of

Appeals.

IT IS FURTHER ORDERED that the amount of the

supersedeas bond to be given by defendant and appellant,

Massachusetts Bonding and Insurance Company, in addi-

tion to the amount heretofore paid into Court by said

defendant, is hereby fixed in the sum of $25,000.00, and

that upon the filing of a supersedeas bond in said amount,

approved by the Court, execution of the judgment hereto-

fore entered in favor of plaintiff herein be stayed pending

the determination of said defendant's appeal herein.

Dated: October 25, 1937.

Leon R Yankwich

United States District Judge.

[Endorsed]: Filed Oct 26 1937 R. S. Zimmerman,

Clerk By Edmund L Smith Deputy Clerk.
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[Title of Court and Cause.]

BOND ON APPEAL TO STAY EXECUTION

KNOW ALL MEN BY THESE PRESENTS, that

we, MASSACHUSETTS BONDING AND INSUR-

ANCE COMPANY, a corporation, as Principal, and the

FIDELITY AND DEPOSIT COMPANY OF MARY-

LAND, a corporation, created, organized and existing

under and by virtue of the laws of the State of Maryland,

as Surety, are held and firmly bound unto the UNITED
STATES OF AMERICA in the sum of Twenty Five

Thousand and No/100 - - ($25,000.00) Dollars, lawful

money of the United States of America, to be paid to the

said United States of America, for which payment well

and truly to be made, we bind ourselves, our successors and

assigns, jointly and severally, firmly by these presents.

THE CONDITION OF THE ABOVE OBLIGA-

TION IS SUCH, that

WHEREAS, the above named Defendant, Massachu-

setts Bonding and Insurance Company, a corporation, has

appealed, or is about to appeal to the United States Circuit

Court of Appeals for the Ninth District, from the Judg-

ment entered in favor of the Plaintiff and against the De-

fendants in the above entitled Court and in the above en-

titled action, on or about the 11th day of August, 1937.

NOW, THEREFORE, in consideration of said appeal,

and of the premises, if the Appellant, the Massachusetts

Bonding and Insurance Company, a corporation, Defend-

ant above named, shall prosecute its writ on appeal to
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effect, and answer all damages and costs awarded against

the Massachusetts Bonding and Insurance Company, a

corporation if it fails to make its plea good, then this obli-

gation shall be void; otherwise to remain in full force and

virtue.

Said Fidelity and Deposit Company of Maryland does

hereby consent that, in the event of the default or con-

tumacy of the Principal, execution may issue against the

undersigned Surety, its goods, lands and chattels for the

amount decreed by Court, not exceeding, however, the sum

of Twenty Five Thousand and No/100 - - ($25,000.00)

Dollars.

IN WITNESS WHEREOF, the seal and signature of

the said Principal is hereto affixed and the corporate seal

and name of the said Surety is hereto affixed and attested

by its duly authorized Officers at Los Angeles, California,

this 22nd day of October, A. D., 1937.

MASSACHUSETTS BONDING AND IN-

SURANCE COMPANY
By P. J. Gauthier

[Seal] Attorney-in-Fact

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND

By W. H. Cantwell

Attorney in Fact

[Seal] Attest Theresa Fitzgibbons

Agent
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STATE OF CALIFORNIA )

County of Los Angeles )

On this 22nd day of October, 1937, before me S. M.

Smith, a Notary Public, in and for the County and State

aforesaid, duly commissioned and sworn, personally ap-

peared W. H. Cantwell and Theresa Fitzgibbons known

to me to be the persons whose names are subscribed to the

foregoing instrument as the Attorney-in-Fact and Agent

respectively of the Fidelity and Deposit Company of Mary-

land, and acknowledged to me that they subscribed the

name of Fidelity and Deposit Company of Maryland

thereto as Principal and their own names as Attorney-in-

Fact and Agent, respectively.

[Seal] S. M. Smith

Notary Public in and for the State of California,

County of Los Angeles.

My Commission Expires Feb. 18, 1938

Examined and recommended for approval as provided in

Rule 28.

Clarence B. Runkle

Attorney

Approved, Oct. 25, 1937

Leon R. Yankwich

U. S. District Judge

[Endorsed] : Filed Oct. 27, 1937. R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

PRAECIPE

TO R. S. ZIMMERMAN, CLERK OF THE UNITED
STATES DISTRICT COURT, SOUTHERN DIS-

TRICT OF CALIFORNIA:

You are hereby requested to make a Transcript of

Record to be filed in the United States Circuit Court of

Appeals for the Ninth Circuit, pursuant to an appeal al-

lowed in the above-captioned cause, and to include in said

Transcript of Record the following papers:

1. Citation on Appeal.

2. Complaint.

3. Answer.

4. Stipulation of Facts dated August 9, 1937, filed

August 11, 1937.

5. Findings of Fact and Conclusions of Law, dated

August 11, 1937, and filed August 11, 1937.

6. Memorandum of Costs filed by plaintiff August 12,

1937.

7. Judgment dated August 11, 1937 and entered

August 11, 1937.

8. Petition for Appeal.
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9. Assignment of Errors.

10. Order Allowing Appeal.

11. Clerk's Certificate and this Praecipe.

12. Bond on Appeal.

Dated: October 27, 1937.

Joe Crider, Jr.

Clarence B. Runkle

Attorneys for defendant, Massachusetts Bonding and

Insurance Company, a corporation.

[Endorsed] : Received copy of the within Praecipe this

29th day of October 1937 Eugene Harpole Attorney for

Appellee Filed Oct 30 1937 R. S. Zimmerman, Clerk

By Edmund L. Smith Deputy Clerk.
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 42 pages, num-

bered from 1 to 42 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; complaint; answer; stipulation of facts;

findings of fact and conclusions of law; judgment; memo-

randum of costs and disbursements; petition for appeal;

assignment of errors; order allowing appeal; bond on

appeal, and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of Cahfornia, Central Division, this

day of November, in the year of Our Lord One

Thousand Nine Hundred and Thirty-seven and of our

Independence the One Hundred and Sixty-second.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of Cahfornia.

By

Deputy.
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Note to the Court:

The subject matter of this action and the points made

on this appeal are identical with an appeal taken concur-

rently herewith in United States of America v. Harry H.

Culver and Company and Massachusetts Bonding and In-

surance Company, now pending as No. 8707 in this court,

with the exception only of the amounts involved. The

briefs filed by appellant in the two cases are identical,

except as to said amounts and references to the record.

We call this to the court's attention for the convenience of

the court in disposing of the two appeals, without duplica-

tion of work.
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Jurisdiction.

This is an action by United States of America against

Harry H. Culver as principal, and Massachusetts

Bonding and Insurance Company as surety, on a bond



given pursuant to Section 274 (k) of the Revenue

Act of 1926, as amended by Section 502 of the Revenue

Act of 1928, to guarantee the payment by said principal,

as taxpayer, of certain income taxes at the expiration of

an extension granted said principal for the payment of

such taxes. [R. 7, 8; 12-14.]

This appeal is from a final judgment entered August

11, 1937, in favor of appellee (plaintiff below) by the

District Court for the Southern District of California,

Central Division. [R. 29-30.] The case is brought to

this court by petition for appeal, filed October 22, 1937

[R. 33-34], pursuant to the provisions of Section 128(a)

of the Judicial Code, as amended by the Act of February

13, 1925.

Statement of the Case.

On May 3, 1934, appellee filed a complaint against appel-

lant for recovery on a bond guaranteeing the payment of

certain income taxes after the expiration of an extension

granted Harry H. Culver, the taxpayer, for such payment.

[R. 4-13.] The complaint alleged facts substantially as

follows

:

On December 31, 1930, Harry H. Culver was indebted

to the United States in the sum of $30,115.11 on account

of deficiencies in income tax for the years 1924, 1925 and

1926, assessed on the Commissioner's December, 1929, list

Number 4, 03P, 04P and 05P, Sixth District of Cali-

fornia. There is no issue here concerning the validity of

said assessment. [R. 22.]

On January 8, 1930, the United States Collector of

Internal Revenue for the Sixth Collection District of
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California, made demand upon the taxpayer for the pay-

ment of said taxes. [R. 22.]

On or about December 31, 1930, the taxpayer filed an

application to the Commissioner of Internal Revenue for

an extension of time within which to pay said deficiencies

in income tax until February 15, 1932, pursuant to Sec-

tion 272 (j) of the Revenue Act of 1928. Said applica-

tion was granted on February 3, 1931, provided the tax-

payer filed a bond in the penal sum of $36,390, guaran-

teeing the payment to it of said taxes on or before Febru-

ary 15, 1932. [R. 2-23.]

On or about February 15, 1931, the taxpayer, as prin-

cipal, and the appellant as surety, executed and filed said

bond [R. 11-13], and said bond guaranteed the payment

of taxes in the aggregate sum of $30,115.11, on or before

February 15, 1932, plus interest at the rate of 6% per

annum from January 18, 1930. [R. 23-25.]

Pursuant to said application and said bond, said exten-

sion of time for the payment of said taxes was granted.

The principal failed to pay said taxes. [R. 25-26.]

On November 15, 1933, the Collector of Internal Reve-

nue notified appellant of the failure of the taxpayer to pay

said taxes and said interest, or either of them, and there-

upon demanded payment of the same from appellant as

surety on said bond. [R. 26.] Appellant failed to pay

and this action was instituted.

On February 5, 1936, appellant deposited with the clerk

of said District Court for appellee, the sum of $42,050.68

which consisted of the penal amount of said bond, $36,-

390.00 plus 7% per annum interest, from November 16,

1933, the date of said demand by appellee upon appellant,

to said 5th day of February, 1936. [R. 27.]



Judgment was entered by said District Court in favor

of appellee and against appellant on August 11, 1937, for

$53,694.73, which consisted of the said penal amount of

said bond, plus interest thereon at 1% per month from

February 15, 1932, to said date of entry of judgment and,

in addition thereto, costs in the sum of $445.67, which in-

cluded clerk's fees of 1% of the amount of said deposit

as a registry fee. [R. 29-31.] The present appeal is

from said judgment.

Appellant contends that the amount of its tender of

February 5, 1936, which was paid to the clerk of the court

of appellee's benefit, was the total amount due from appel-

lant to appellee on said date and consequently a judgment

in favor of appellee and against appellant should not ex-

ceed said amount, and should not include any interest, or

costs, which accrued after that date. In support of this

contention appellant makes three points:

1. The accrual of interest at 1% per month on said

principal amount of tax reached an aggregate sum equiva-

lent to the penal sum of said bond on October 27, 1932,

and no additional interest should have been assessed against

appellant for the period from October 27, 1932, to Novem-

ber 15, 1933, the date of appellee's demand on appellant,

because the effect thereof was to make the amount charge-

able to appellant exceed the penalty of the bond.

2. Interest assessed against appellant after said demand

of November 15, 1933, should have been computed only

upon the face amount of said bond, and only at the rate of

7% per annum, the legal rate in California, and not at the

rate of 1% per month, and should not have been assessed

beyond February 5, 1936, the date of said tender.



3. The clerk's registry fee of 1% on the amount of

said payment by appellant should not have been included

in said costs.

In connection with the first proposition just stated, we

now give the following calculation to show that the face

amount of said bond was reached on October 27, 1932,

by the accrual of interest, at 1% per month, upon said

tax:

Principal amount of tax $30,115.11

Interest at 6% per annum from January 18,

1930 to February 15, 1932 (per terms of

bond) 3,752.34

Total due February 15, 1932 (expiration of ex-

tension period) 33,867.45

Interest on $30,115.11 at 1% per month from

February 15, 1932, to October 22, 1932, 2,522.55

Total (face amount of bond) $36,390.00

Appellant contends under Point 1 that no interest what-

ever should have been assessed against it between October

27, 1932, when the Government's claim reached the face

amount of said bond, and November 15, 1933, when de-

mand was made upon appellant by the Government for

payment under the bond.

Specification of Errors to Be Urged.

Appellant's assignment of errors appears at pages 35

and 36 of the record. There are only two assignments of

error, although the first one is divided into three sub-

propositions. Appellant relies upon all of the errors

assigned.
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ARGUMENT.

1-A.

The court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $53,694.73, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $42,050.68, in that:

A. Statutory penal rate of interest at one per cent per

month was included in the judgment for the period prior

to plaintiff's demand upon defendant surety on November

15, 1933, so as to make the aggregate amount of prin-

cipal plus such interest exceed the penal sum of the bond

given by defendant, as surety, and defendant surety was

assessed such penal rate of interest in excess of its bond

penalty prior to plaintiff's demand upon it.

It is a fundamental and elementary rule of suretyship

that the surety cannot be held beyond the penalty of its

bond.

50 C. /. 74, Section 128;

Farmers Co-Operative Mercantile etc. Assn. v.

National Surety Co., 17 Fed. (2d) 527;

American Surety Co. v. U. S., 123 Fed. 287;

Gay V. Milwaukee Brewery, 34 Cal. App. 75, 166

Pac. 1017.

No interest can be assessed against the surety so as to

make the aggregate amount due from the surety exceed

the penal sum of the bond until after demand for perform-

ance has been made upon the surety, as distinct from the
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principal, and the surety has failed and refused to comply

with the demand, in which event interest in addition to

the face amount of the bond is imposed to penalize the

surety for its refusal to pay on demand. In other words,

interest, which makes the total amount due from the

surety exceed the penalty of the bond, does not arise out

of anything the principal has done, or failed to do, or the

breach by the principal of the obligation secured by the

bond, but is based upon the separate and subsequent de-

fault of the surety. It is based upon the direct obligation

of the surety to pay on demand. It is not based upon any

breach by the principal imputed to the surety by reason of

the guarantee of the bond.

U. S. V. Curtis, 100 U. S. 119;

Black Diamond SS Corp. v. Maryland Fidelity

etc. Co., 33 Fed. (2d) 767.

In American Surety Co. v. Pacific Surety Co., 81 Conn.

252, at 259 (70 Atl. 584), the court states the reason for

the rule thus:

"The theory upon which this recovery of interest

is permitted is that there has been an unlawful deten-

tion of money after the duty to pay it came into ex-

istence and the interest is allowed as damages
therefor."

The same holding is contained in Blewett v. Front Street

Cable R. Co., 51 Fed. 625.

In U. S. V. U. S. Fidelity & Guaranty Co., 236 U. S.

512, at page 530, the Supreme Court says:

"Sureties, if answerable at all for interest beyond

the amount of the penalty of the bond given by their

principal, can only be held for such an amount as
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accrued from their own default in unjustly withhold-

ing payment after being notified of the default of the

principal."

In Maryland Casualty Co. v. U. S., 76 Fed. (2d) 626,

an action exactly like the case at bar, the court says:

"So soon as Lindsay (the taxpayer) on May 26,

1928, failed to pay the taxes and interest claimed by

the Commissioner, the bond was forfeited and de-

mand might have been made under it for the amount

thus due not exceeding the penalty. Therefore, this

demand under the bond bore interest at the legal rate

till the amount of the penalty was reached, hut no in-

terest in excess of the penalty can he claimed against

the surety until after the notice to it on January 30,

1929, and then only at the legal rate instead of the

tax rate." (Italics ours.)

This last quotation may well be paraphrased to apply to

the case at bar by stating that

"So soon as Harry Culver, on February 15, 1932,

failed to pay the taxes and interest claimed by the

Commissioner, the bond was forfeited and demand

might have been made under it for the amount thus

due not exceeding the penalty. Therefore, this

demand under the bond bore interest at the legal

rate, till the amount of the penalty was reached,

but no interest in excess of the penalty can be claimed

against the surety until after the notice to it on

November 15, 1933, and then only at the legal rate

instead of the tax rate."

Section 274k of the Revenue Act of 1926, as amended

by Section 502 of the Revenue Act of 1928, prescribes the

authority for the taking of this bond by the Commissioner

of Internal Revenue and states:
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"If an extension is granted, the Commissioner may

require the taxpayer to furnish a bond in such

amount, not exceeding the total amount of the de-

ficiency, and with such sureties as the Commissioner

deems necessary, conditioned upon the payment of the

deficiency in accordance with the terms of the ex-

tension." (Itahcs ours.)

The tax here was $30,115.11. The Commissioner, hav-

ing full discretion to determine the amount of the bond,

might have exacted a bond with a penalty twice that

amount. The Commissioner elected not to do this. He
required a bond in the penal sum of $36,390.00, assum-

ing, presumably, that collection would be made with suffi-

cient promptness after any default by Harry Culver

that such amount would be sufficient to pay the

deficiency in tax, plus accrued interest thereon up to the

time of collection. If the Commissioner had seen fit not

to collect from the surety after the default of the principal,

the surety would never have had to pay at all. Since the

Commissioner saw fit to postpone such collection until a

time after the principal amount of the tax, plus accrued

interest, exceeded the penalty of the bond, he cannot col-

lect any interest after such date. The penalty of the bond

here was reached on October 27, 1932. The plaintiff made

no approach to this defendant until more than one year

thereafter, November 15, 1933. Since the determination

of the penal amount of the bond was up to the Commis-

sioner in the first instance, and since the collection of the

amount due from the surety was up to him in the second

instance, it was within his power, first, to impose upon the

surety an obligation sufficient to protect the Government

and, second, to collect on that obligation in due season.
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In this instance the Commissioner failed in either one or

both of these matters.

If we are not right in this proposition then the penal

sum named in the bond is utterly meaningless. Why
specify any amount in the bond at all? Why make refer-

ence in the statute to the amount for which the bond may

be taken? The fact that the amount was specified and

that its specification was contemplated by the statute,

which authorized the taking of the bond, is a sufficient

demonstration of the proposition that that amount consti-

tutes the limit of the surety's liability, at least until the

surety itself was in default in refusing to pay after the

Government's demand, which default is an entirely sepa-

rate and independent and distinct thing from the default

of Harry H. Culver on the obligation guaranteed by the

bond.

For these reasons we submit respectfully that the assess-

ment in the judgment of interest against appellant for the

period from October 27, 1932 to November 15, 1933, was

and is erroneous.

I-B.

The court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $53,694.73, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $42,050.68, in that:

Interest after said date of demand, November 15, 1933,

was calculated and included in said judgment at said

statutory penal rate of one per cent per month, instead of

the legal rate of seven per cent, notwithstanding that such

interest, when added to the principal, aggregated in excess

of the penal sum of said bond.
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The obligation of appellant as surety on this bond is an

entirely separate and distinct obligation and liability from

the tax liability of Harry H. Culver, the principal in the

bond.

United States v. John Barth Co., 279 U. S. 370.

The Supreme Court, in the case last cited, held that

these two liabilities are so separate and distinct that the

action on the bond is subject to a different statute of

limitation than the action to collect the tax.

In the determination of the amount of damages suffered

by the Government, which should be assessed against the

surety because of the principal's breach of the bond in

failing to pay his taxes this court, in United States v.

Kigali and the Fidelity and Deposit Co., 90 Fed. (2d) 929,

held that interest should be collected at the statutory penal

rate of 1% per month. In that case, however, the addi-

tion of interest at this rate to the principal amount of the

tax aggregated an amount still less than the penal amount,

or face amount, of the bond. Consequently, the question

we are now concerned with in the case at bar was not

involved in the Kigali case.

The point we now make, and emphasize most strenu-

ously, is that the amount of such damages that can be

assessed against the surety, however they be calculated

and on whatever rate of interest they be based, is limited

to the face amount of the bond. When that amount has

been reached in this calculation of damages, then nothing

more can be added to the surety's obligation on account

of anything the principal has done, or failed to do, or

on account of any damages sustained by the obligee in the

bond, the Government in this instance, by reason thereof.
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After the face amount of the bond has been reached then

the surety has no additional obligation, or liability, until

the obligee demands payment of the face amount of the

bond after which, if payment be refused, the surety then

is subject to interest in addition to the face amount of the

bond because of that refusal—its refusal, its default—not

the default of the principal.

This default of the surety being separate and apart

from any default of the principal, and not being a default

in the payment of any tax liability, is not subject to any

statutory rate of interest imposed upon a default in the

payment of the tax liability. This separate liability of the

surety is subject to the same rate of interest as any other

liability upon which the interest rate is not fixed, either

by statute or contract, namely, the legal rate prevailing

in the state where the transaction occurred which in Cali-

fornia was, and is, 7% per annum.

Maryland Casualty Co. v. U. S., 76 Fed. (2d) 626.

The Government cannot blow both hot and cold. After

it has contended successfully, that the bond liability is en-

tirely separate and distinct from the tax liability in order

to gain an advantage in the statute of limitation period,

it cannot then turn right around, when it thinks its ad-

vantage lies in the opposite direction, and say that these

two liabilities are one and the same in order to get the

advantage of a higher interest rate which the tax laws

impose upon the tax liability, than is applicable to the lia-

bility of the surety on the bond.

For this reason the lower court erred in allowing a re-

covery of interest against appellant for the period subse-

quent to November 15, 1933, at the rate of 12% per

annum instead of 7% per annum.
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I-C

The court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $53,694.73, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $42,050.68, in that:

Interest was assessed at the rate of one per cent per

annum and included in said judgment after the tender by

said defendant on February 5, 1936, of the full amount

then due from said defendant to plaintiff.

If our foregoing contentions be correct, then it follows

necessarily that the amount paid into court by appellant

on February 5, 1936, was the total amount then due

under any circumstances from appellant to appellee and

was consequently the maximum amount for which judg-

ment could then have been entered. As stated previously,

the amount of that tender consisted of the full face amount

of the bond, plus interest at 7% per annum from the date

of the Government's demand upon the surety, November

15, 1933, to the date of the tender, February 5, 1936.

We take it that no citation of authority is necessary on

the simple and well established proposition that when a

defendant actually pays in the full amount for which

judgment can be rendered against him, he is not liable

thereafter for any additional amount, either of interest or

costs. Consequently we contend, under this third sub-

division of our first assignment of error, that the lower

court was wrong in awarding any interest at all against

appellant at any rate, either 7% or 12%, from and after

February 5, 1936.
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11.

The judgment herein includes as one of the items of

costs a clerk's registry fee of one per cent upon the

amount tendered by said defendant and paid into court.

Section 555, subdivision 8, of Vol. 28 U. S. C. A., pro-

vides that the clerk of the District Court shall collect a

registry fee of one per cent of funds handled, except

when such funds are handled on behalf of the United

States.

28 U. S. C. A. 548 provides that the United States

shall not be required to pay any sum, or fee, provided in

that chapter.

When appellant paid to the clerk of the court below the

full amount due on February 5, 1936, the effect was pre-

cisely the same as though judgment had been entered on

that date for the amount which the surety paid. If judg-

ment had been entered, and the surety in obedience thereto

had then made the payment to the clerk, as it might prop-

erly have done, no one would contend that the clerk in

derogation of the statute above cited, could deduct one per

cent from the amount it paid over to the United States

Treasury on account of any registry fee. Consequently,

no registry fee should be included in the cost bill now be-

fore the court.

We assume that if this court agrees with us on the other

points made on this appeal, the lower court's judgment

will have to be reversed to put this case, in reality, back

where it stood on February 5, 1936, and in such event the

cost bill heretofore filed by the Government would be

eliminated automatically and a new cost bill would have to

be filed and at that time this contention can properly be

made in the lower court. We are raising it here only
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because we anticipate some contention from Government

counsel that the registry fee should be deducted and any

directions which this court can properly give in connection

with this appeal will facilitate the final disposition of this

point.

For all the foregoing reasons it is respectfully sub-

mitted that the judgment of the lower court should be

reversed, with instructions to enter judgment in favor of

appellee against appellant for the sum of $42,050.68, plus

such costs only as properly accrued prior to February 5,

1936.

Respectfully submitted,

Joe Crider, Jr. and

Clarence B. Runkle,

Attorneys for Appellant, Massachusetts Bonding and

Insurance Company.
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BRIEF FOR THE UNITED STATES.

Opinion Below.

There was no opinion rendered by the lower court.

The court's findings of fact and conclusions of law filed

August 11, 1937, will be found in the record [pp. 21-28].

Jurisdiction.

This is an appeal from the judgment of the District

Court for the Southern District of California, Central

Division, entered August 11, 1937 [R. 29-30], in a suit

brought by the United States against Harry H. Culver,
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an individual, as principal, and the Massachusetts Bonding

and Insurance Company, a corporation, as surety, upon a

bond given by them to secure an extension of time for

the payment of certain income taxes and interest assessed

against the principal for the years 1924, 1925 and 1926.

The case is brought to this Court under the provisions of

Section 128 (a) of the Judicial Code, as amended by the

Act of February 13, 1925, c. 229, 43 Stat. 936, by petition

for appeal filed October 22, 1937 [R. 33-34] and allowed

October 26, 1937 [R. 37].

Questions Presented.

1. Is a bond executed under the provisions of Section

274 (k) of the Revenue Act of 1926, as amended by Sec-

tion 502 of the Revenue Act of 1928, subject to interest at

the rate of 1 per cent per month after breach of the con-

dition up to August 30, 1935, and 6 per cent per annum

thereafter until paid?

2. Is such a bond breached by the failure to pay at

the expiration of the extension period?

3. Was the amount of $431.01, representing 1 per

cent of an amount deposited with the court by the surety

company, properly allowed as clerk's fees under the pro-

visions of Section 8 of the Act of February 11, 1925?

Statutes and Regulations Involved.

The statutes and regulations involved are set forth in

the Appendix, infra, pages 15 to 17 inclusive.
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Statement.

The material facts in the case are summarized from

the findings of the lower court [R. 21-27] are as follows:

Harry H. Culver, the taxpayer, is a citizen of the

United States and of the State of California and resides

within the jurisdiction of this court. [R. 21.]

The Massachusetts Bonding and Insurance Company,

the appellant, is a corporation existing under the laws of

Massachusetts and authorized to do business in the State

of Cahfornia. [R. 21.]

On December 31, 1930, the taxpayer was indebted to

the United States in the amount of $30,115.11, on account

of deficiencies in income tax for the years 1924, 1925 and

1926, which taxes had been assessed against him by the

Commissioner of Internal Revenue on December 31, 1929.

[R. 22.]

On January 8, 1930, the Collector of Internal Revenue

for the Sixth Collection District of California made de-

mand of such deficiencies in tax upon the taxpayer.

[R. 22.]

On December 31, 1930, the taxpayer filed with the Col-

lector for transmittal to the Commissioner of Internal

Revenue an application for an extension of time within

which to pay said deficiencies in income tax all in accord-

ance with Section 272 (j) of the Revenue Act of 1928.

The Commissioner under the authority of said section

considered the application and on February 3, 1931, tenta-

tively granted the extension requested to February 15,

1932, within which to pay the deficiencies in tax with



interest at the rate of six per cent per annum from Jan-

uary 18, 1930, the extension being granted upon the con-

dition that the taxpayer would furnish a surety bond or

equivalent security in the amount of $36,390. [R. 22-23.]

On February 15, 1931, the deficiencies and interest still

being due and unpaid the taxpayer as principal, and the

Massachusetts Bonding and Insurance Company, as surety,

delivered to the United States a bond signed by them re-

spectively, whereby they acknowledged themselves bound

to the United States in the sum of $36,390. [R. 23.] A
complete copy of the bond is attached to the complaint as

Exhibit A [R. 11] and is also incorporated in the findings

of the court. [R. 24-25.]

The bond was delivered to the Commissioner and ap-

proved by him on March 27, 1931, and the taxpayer was

advised through the Collector for his district that the

extension had been granted to February 15, 1932, within

which to pay the deficiencies, plus interest at the rate of

six per cent from January 18, 1930, and upon default

interest would be charged at twelve per cent per annum

from the due date as extended until paid. [R. 25.]

The Collector refrained from attempting to enforce col-

lection of the tax within the period of the extension,

February 15, 1932, and when the period for extension

had elapsed, the taxpayer failed, neglected and refused to

pay the amount of the deficiencies or any part thereof

though the Collector had served notice and demand upon

him at divers times since February 15, 1932, the end of

the extension period, and prior to the commencement of
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this action. [R. 25-26.] This action was commenced on

May 3, 1934. [R. 13.]

On November 15, 1933, the appellee through its Col-

lector notified the appellant, the Massachusetts Bonding

and Insurance Company, of the failure, neglect and re-

fusal of the taxpayer to pay the deficiencies with interest

as stipulated in the bond. Notwithstanding such a notice

and demand, the deficiencies and interest remained unpaid

and unsatisfied. [R. 26.]

On February 5, 1936, the appellant deposited with the

Clerk of the United States District Court for the Southern

District of California, the sum of $42,050.68, consisting

of the penalty of the bond with interest thereon at the

rate of seven per cent per annum from November 16,

1933, the date of demand, to February 5, 1936. [R. 27.]

On August 11, 1937, the court ordered judgment in

favor of the appellee in the sum of $53,694.73, together

with costs taxed in the sum of $445.67, and also ordered

that the sum of $42,050.68 deposited by the appellant with

the Clerk of the Court be applied toward the satisfaction

of the judgment. [R. 29.]

Summary of Argument.

The first two questions in this case, that is, the amount

of interest to be charged after a breach of the contract

and what constitutes the date of breach, have been an-

swered by this Court favorably to the contentions of the

Government in the cases of United States v. Kigali, 90 F.

(2d) 929, and United States v. Wagner, 93 F. (2d) 77.

This leaves only the third question, that is, whether the

clerk's fees of 1 per cent of the amount deposited with

him were properly taxed as costs. The Government con-

tends that they were properly taxed as hereinafter shown.
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ARGUMENT.

I.

A Bond Executed Under the Provisions of Section

274 (k) of the Revenue Act of 1926, as Amended
Is Subject to Interest at the Rate of 1 Per Cent

Per Month After the Breach of the Condition Up
to August 30, 1935, and at 6 Per Cent Per Annum
Thereafter.

In the case of United States v. Kigali, 90 F. (2d) 929,

which involved a set of facts similar to the present case

and a bond identical with the one here involved, this Court

said (p. 931):

*'In awarding interest at the rate less than 1 per

cent, a month from the date of the expiration of the

extension period, the trial court erred. The bond in

suit is a statutory bond which the Commissioner re-

quired and appellees executed and furnished under

and pursuant to section 274 (k) of the Revenue Act

of 1926, as amended, and article 1235 of Regulations

69, supra. It is conditioned upon payment of the

'deficiency in tax found to be due by the Commis-

sioner, plus penalty and interest, in accordance with

the terms of the extension,' and performance of 'all

the provisions of law and the regulations.' The law

[section 274 (k)] and the regulations (article 1235)

are as much a part of the bond as if set out therein

in hacc verbis. Both the law and the regulations

expressly provide that, where the time for payment

of a tax deficiency has been extended, interest there-

on shall be collected at the rate of 6 per cent, for the

period of extension and at the rate of 1 per cent, a

month after the expiration of such period. Courts

are not empowered to raise or lower these interest

rates. Compare United States v. Maryland Casualty

Co. (C. C A. 7), 49 F. (2d) 556, 558."
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Similarly, this Court so held in the case of United States

V. Wagner, 93 F. (2d) 77, that the statutory rates of

interest should govern in case of breach of a bond given

the United States Board of Tax Appeals pending a deci-

sion on an appeal from its determination. In that case

the Court said (p. 79) :

''The fact that in California, where the bond in

suit was executed, the legal rate of interest is 7

per cent., is immaterial. As heretofore shown, this

was a statutory bond given under and pursuant to

section 1001 (c) of the Revenue Act of 1926, as

amended by section 603 of the Revenue Act of 1928,

26 U. S. C. A. §644. A condition of the bond—ad-

mittedly breached by appellees—was that the exe-

cutrix would 'pay the deficiency as finally determined,

together with any interest * * * provided by

law.' The law by which such interest is 'provided

for' is the law of the United States, in this case,

sections 292 and 294 of the Revenue Act of 1928, 26

U. S. C. A. §§292, 294 and notes, and section 404

of the Revenue Act of 1935, 26 U. S. C. A. § 1693a,

supra."

We think the Kigali case and the Wagner case are deci-

sive of this question. The appellant contends (Br. 13)

that the Kigali case is not decisive since there the addition

of interest at the rate of 1 per cent per month to the

principal amount of the tax aggregated an amount less

than the penal sums of the bond. This is also true in the

Wagner case. Even if this can be conceded we believe

the reasoning in the Kigali case is controlling here and

we understand such reasoning to be that where the prin-

cipal and surety executed and furnished a bond pursuant

to Section 274 (k) of the Revenue Act of 1926, as
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amended, their performance must be governed by all pro-

visions of the law and regulations which become as much

a part of the bond by reference thereto as though they

were set out in full therein and require that interest at

1 per cent per month shall be collected from the date

of the expiration of the extension period until paid.

Appellant contends the lower court was in error in

assessing interest at 1 per cent a month in excess of the

penal sum of the bond prior to the appellee's demand upon

it (Br. 8), and contends that unless it is correct in its

contention, then the penal sum named in the bond is mean-

ingless. It cites the case of Maryland Casualty Co. v.

Umted States, 76 F. (2d) 626 (C. C. A. 5th), as au-

thority.

We believe such contention is without merit. In the

first place the breach of the bond occurred when the exten-

sion period expired and no demand was made, and this

Court has so held in the Kigali case, above referred to,

as it will later be shown. Furthermore, the bond in the

Maryland Casualty case, relied upon by the appellant was

not a statutory bond, but was held to be good only as a

common law obligation and this Court so stated in its

decision in the Kigali case. The penal sum stated in this

bond is not meaningless. The very terms of the bond

read in connection with the statute under which it is issued

clearly show that the penal sum refers only to the limit

of the liability when the bond is breached and has no

reference to the amount of interest to be assessed at the

penal rate for failure to pay at the date of the expiration

period.
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II.

Such a Bond as the One in This Case Is Breached by

Failure to Pay at the Expiration of the Extension

Period.

This question has also been decided by the Court in

the Rigali case. At page 932 of that decision the Court

said:

"The statute and regulations provide that interest

at the rate of 1 per cent, a month shall be collected,

not from the date on which payment is demanded, but

from the date on which the extension period expires.

No deniand was necessary in order to start the run-

ning of interest at the higher rate." (Italics sup-

plied.)

III.

The Clerk's Fee of 1 Per Cent Upon the Amount
Deposited With Him by the Appellant Was Prop-

erly Taxed as Costs.

The statute specifically states that the clerk shall charge

and collect for certain services performed by him, among

them for receiving, keeping and paying out money in

pursuance of any statute or court order, 1 per cent of

the amount so received, etc. It has long been held that

such a charge has been properly included as costs in the

judgment. In the case of United States v. Hunsicker,

298 Fed. 278 (C. C. A. 5th), involving Sections 823 and

828 of the Revised Statutes, the clerk had received certain

deposits made by defendants in connection with condem-
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nation proceedings. Judgments were entered against the

defendants but the clerk's fees of 1 per cent upon the

amounts deposited were not taxed as part of the costs.

The United States appealed.

The court of appeals in reversing the lower court said

(pp. 279-280)

:

"There can be no doubt in this case that the sums

of money received by the clerk in these cases were

received by him pursuant to 'orders of court.' Sec-

tion 823, R. S. (section 1375, Comp. Stats.), pro-

vides :

'The following and no other compensation shall be

taxed and allowed to attorneys * * * in the

courts of the United States, to * * * clerks of

thg * * * District Courts, * * * except in

cases otherwise expressly provided by law.'

The section then provides that the section shall not

be construed to limit attorneys from charging and

receiving from their clients compensation 'in addition

to the taxable costs.'

This would seem to indicate that the distinction be-

tween 'fees' and 'taxable costs' sought to be drawn

by Judge Knapp in his dissenting opinion in United

States V. Pennsylvania R. R. Co. (C. C. A.), 283

Fed. 937, was not in contemplation of Congress in

adopting the sections of the Revised Statutes. Section

828, R. S. (section 1383, Comp. Stats.), after detail-

ing the fee allowed clerks for each service required

to be performed by them in the progress of the cause,

says:
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Tor receiving, keeping, and paying out money, in

pursuance of * * * or order of court, one per

centum on the amount so received, kept, and paid.'

The latter portion of section 823 would seem to

bear no other construction than that the fees allowed

should be taxed as the costs in the case, and that the

1 per cent, allowed by statute shall be taxed as costs

on such sums as shall be received by such clerk under

an order of the court. This 1 per cent, becomes a

taxable cost only where the clerk receives the amount

pursuant to a statute or order of court. The case of

Hoz(jard v. United States, 184 U. S. 676, 22 Sup.

Ct. 543, 46 L. Ed. 754, decides that where a judg-

ment debtor pays the amount of the judgment to the

clerk, the clerk receives it as a court officer, making

his bond responsible for its misappropriation, as un-

questionably in the instant case, the appellees having

paid their money in satisfaction of the decrees to the

clerk, the 1 per cent, commission becomes taxable.

By whom shall it be paid ? Certainly not by the plain-

tiff, who is entitled to receive the full amount recov-

ered in his judgment and such taxable costs as the

statute allows him. If he was required to pay the 1

per cent, commission out of his recovery, the amount

of such recovery would be reduced exactly 1 per cent,

and this is not to be conceived to have been the inten-

tion of Congress in passing the fee bill and providing

for the taxation of such costs in behalf of the prevail-

ing party.

We therefore hold that the commission of 1 per

cent, is a proper item of cost to be taxed against the

defendants in these cases, and the decrees are re-

versed, and the said causes remanded for further pro-

ceedings not inconsistent with this opinion."
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Conclusion.

It is respectfully submitted that under the decisions

above cited and quoted, the judgment of the lower court

in this case was correct and should be affirmed.

James W. Morris,

Assistant Attorney General;

Sewall Key,

NoRMAND D. Keller,

E. E. Angevine,

Special Assistants to the

Attorney General.

Ben Harrison,

United States Attorney;

E. H. Mitchell,

Assistant United States Attorney;

Eugene Harpole,

Special Attorney, Bureau of Internal Revenue,

Attorneys for Appellee.

April, 1938.
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APPENDIX.

Revenue Act of 1926, c. 27, 44 Stat. 9, as amended by

Section 502 of the Revenue Act of 1928, c. 852, 45 Stat.

791:

Sec. 274. * * *

(k) Where it is shown to the satisfaction of the Com-

missioner that the payment of a deficiency upon the date

prescribed for the payment thereof will result in undue

hardship to the taxpayer the Commissioner, with the ap-

proval of the Secretary (except where the deficiency is due

to negligence, to intentional disregard of rules and regula-

tions, or to fraud with intent to evade tax), may grant an

extension for the payment of such deficiency or any part

thereof for a period not in excess of 18 months, and, in

exceptional cases, for a further period not in excess of 12

months. If an extension is granted, the Commissioner

may require the taxpayer to furnish a bond in such

amount, not exceeding double the amount of the deficiency,

and with such sureties, as the Commissioner deems neces-

sary, conditioned upon the payment of the deficiency in

accordance with the terms of the extension. In such case

there shall be collected, as a part of the tax, interest on

the part of the deficiency the time for payment of which

is so extended, at the rate of 6 per centum per annum

for the period of extension, and no other interest shall be

collected on such part of the deficiency for such period.

If the part of the deficiency the time for payment of which

is so extended is not paid in accordance with the terms
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of the extension, there shall be collected, as a part of the

tax, interest on such unpaid amount at the rate of 1 per

centum a month for the period from the time fixed by the

terms of the extension for its payment until it is paid, and

no other interest shall be collected on such unpaid amount

for such period.

Treasury Regulations 69:

Art. 1235. Interest on a deficiency.— * * * jf

the time for the payment of a deficiency, or any part there-

of, is extended (see section 274 (k) and article 1234),

interest shall be collected as a part of the tax on that part

of the deficiency, time for payment of which is so ex-

tended, at the rate of 6 per cent per annum for the entire

period of the extension. If the deficiency or a part there-

of, the time for payment of which is so extended, is not

paid on or before the expiration of the period of the exten-

sion, interest on such unpaid amount shall be collected at

the rate of 1 per cent a month from the date of the ex-

piration of the period of extension until it is paid, and the

additions to the tax imposed by section 276 (b) are not

appHcable.

Revenue Act of 1935, c. 829, 49 Stat. 1014:

Sec. 404. Interest on Delinquent Taxes.

Notwithstanding any provision of law to the contrary,

interest accruing during any period of time after the date

of the enactment of this Act upon any internal-revenue

tax (including amounts assessed or collected as a part

thereof) or customs duty, not paid when due, shall be

at the rate of 6 per centum per annum. (U. S. C. Supp.

II, Title 26, Sec. 1693a.)
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Act of February 11, 1925, c. 204, 43 Stat. 857:

Sec. 7, * * * That nothing herein contained shall

prohibit the court from directing- by rule or standing or-

der, the collection at the time the services are rendered of

the fees herein enumerated, from either party, but all

such fees shall be taxed as costs in the respective cases.

(U. S. C, Title 28, Sec. 554.)

Sec. 8. That in addition to the fees for services ren-

dered in cases, hereinbefore enumerated, the clerk shall

charge and collect, for miscellaneous services performed

by him, and his assistants, except when on behalf of the

United States the following fees:

8. For receiving, keeping, and paying out money in

pursuance of any statute or order of court, including cash

bail or bonds or securities authorized by law to be de-

posited in lieu of other security, 1 per centum of the

amount so received, kept and paid out, or of the face

value of such bonds or securities. (U. S. C, Title 28,

Sec. 555.)
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Appellee's brief contains no answer whatsoever to

Point I-A of appellant's brief, pages 8 to 12, inclusive

thereof. Indeed, there can be no dispute about the ele-

mentary rule that the surety cannot be held beyond the

penalty of its bond. Appellant cited several cases, not

exhausting the law by any means, but sufficient to show

that this rule has been universally applied by all authori-

ties from the United States Supreme Court down. With

this fundamental rule as the basis of our consideration,

let us turn then to appellee's argument (Br. 8), which

appears to be addressed entirely to Point I-B of appel-

lant's brief, pages 12 to 14, inclusive thereof.
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Appellee cites only two cases, United States v. Rigali,

90 Fed. (2d) 929, and United States v. Wagner, 93

Fed. (2d) 77, neither one of which is in point, as we

stated in our opening brief, for the reason that neither

one involves the fundamental proposition now before the

court, that the surety cannot be held beyond the penal

sum of its bond. All that the Rigali case holds is that,

after the breach of the condition of the bond by the tax-

payer in failing to pay the amount of tax, plus accrued

interest, at the expiration of the extension period, both

the taxpayer and the surety are liable for the tax rate

of interest provided in the statute, to-wit: one per cent

per month. We do not seek to reopen that question on

this appeal. We are not arguing that proposition at all.

The rate of interest to be assessed upon breach of

the condition of the bond is an entirely separate and

distinct proposition from the aggregate amount of lia-

bility for which the taxpayer and the surety can be held.

The respective positions of the taxpayer and the surety

are identical as to the rate of interest, but they are

entirely different as to the aggregate amount of liability.

The taxpayer is liable for the principal amount of the

tax, plus the statutory rate of interest, indefinitely, until

the obHgation is satisfied. The surety is liable for the

principal amount of the tax, plus the statutory rate of

interest but only until the face amount of the bond is

reached. If this be not so, then we repeat what we said

in the opening brief, the penal amount of the bond is

utterly meaningless. There would be no reason to put

a face amount in the bond at all.
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Appellee's only attempt to answer this obvious propo-

sition consists of the following statements, at the bottom

of page 10 of its brief:

"The penal sum stated in this bond is not mean-

ingless. The very terms of the bond read in con-

nection with the statute under which it is issued

clearly show that the penal sum refers only to the

limit of the liability when the bond is breached and

has no reference to the amount of interest to be

assessed at the penal rate for failure to pay at the

date of the expiration period." (They probably in-

tended to say, ".
. . the expiration of the exteU'-

sion period.")

With due respect, we say frankly that we are utterly

unable to understand what these statements mean, and we

submit that there is utterly no foundation for them. We
can examine these statements only by taking them apart.

Appellee says: "* * * the penal sum refers only

to the limit of the liability when the bond is breached

* * *." The bond was breached on February 15, 1932,

the expiration of the extension period, by the failure of

the taxpayer to pay the principal sum of the tax, plus

accrued interest. This principal was $30,115.11. The

accrued interest was $3,752.34. The total was $33,867.45.

The penal sum of the bond was $36,390.00, or $2,522.55

more than the maximum liability for principal and inter-

est, when the bond was breached. Under appellee's state-

ment, what was the $2,522.55 for if "the penal sum refers

only to the limit of liability when the bond is breached?"



Another part of appellee's strange statement is "* * *

that the penal sum * * * j^^g j^q reference to the

amount of interest to be assessed at the penal rate for

failure to pay at the date of the expiration period

* * *." Again we ask,—what does the $2,522.55 refer

to? What was it for? It could not possibly have been

included in the face amount of the bond to cover any-

thing whatsoever except interest that accrued after the

breach of the bond.

The Kigali case establishes that that interest accrues

against the bond at the rate of 1% per month. It does

not hold, and no case holds, that such a penal rate of

interest continues to accrue after the face amount of

the bond has been reached.

As stated in our opening brief, the Commissioner of

Internal Revenue had the authority to fix the amount

of the bond and he evidently anticipated that the addi-

tional sum of $2,522.55 would be entirely adequate to

cover all interest that would accrue during such period of

time as he might require to enforce payment of the

obligation, if the oblig"ation were breached on February

15, 1932. He could have required twice that amount,

or four times that amount. Since he was vested with

the authority to establish the amount his determination

thereof is now binding upon appellee, and the figure of

$36,390.00 established by the Commissioner now marks

the limit of the surety's liability for the obligation of

the taxpayer guaranteed by the bond.
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Appellee's brief contains not only no answer, but not

even the slightest reference to the further fundamental

proposition set forth on page 13 of appellant's brief, that

the obligation of the surety on the bond is entirely sep-

arate and distinct from the tax liability of the principal.

Our whole contention, that, after the tax liabiHty ex-

hausts the face amount of the bond, the surety is not

liable for anything more until demand is made upon it,

and then it is liable only for the legal rate of interest,

remains wholly and completely unanswered.

We respectfully submit that appellee's answer to our

Point I-C, page 15 of appellant's brief, misses the point

entirely. This is best illustrated by appellee's own quo-

tation appearing on page 13 of its brief, from the case

of United States v. Hunsicker, 298 Fed. 278 which, in

turn, quotes Howard v. United States, 184 U. S. 676:

''that where a judgment debtor pays the amount of

the judgment to the clerk, the clerk receives it as

a court officer, making his bond responsible for its

misappropriation, as unquestionably in the instant

case, the appellees having paid their money in satis-

faction of the decrees to the clerk the 1 per cent

commission becomes taxable. By whom shall it be

paid? Certainly not by the plaintiff, who is entitled

to receive the full amount recovered in his jvidgment

and such taxable costs as the statute allows him. If

he was required to pay the 1 per cent commission

out of his recovery, the amount of such recovery

woidd he reduced exactly 1 per cent, and this is

not to be conceived to have been the intention of

Congress * * *." (ItaHcs ours.)



In the first place appellant did not pay this money into

the registry of the court in satisfaction of any judg-

ment, or any decree. Appellant had made repeated offers

of compromise, each time with encouragement from some

government official that the offer would be accepted, only

to be advised, after several months' delay, of its rejection.

Concurrently the Government was making insistent de-

mand for a highly penal rate of interest, 1 per cent per

month, which was recognized by the Government itself

as being inequitable and unjust when Congress amended

the statute on April 30, 1935, to reduce the rate to 6

per cent per annum. Under these circumstances appel-

lant was forced to do something to stop further accrual

of interest and consequently supported an offer of settle-

ment with an actual payment of cash into the court where

it had been sued.

In the second place, and this is the determining factor

on this point, the quotation above shows that the court's

ruling was based upon the proposition that the prevailing-

plaintiff should not be penalized by having the 1 per

cent registry fee deducted from its recovery. The statute,

28 U. S. C. A. 548, provides expressly that when the

United States is the party involved, it shall not be re-

quired to pay the registry fee. Consequently in the case

at bar, under the express direction of the statute, the

clerk of the lower court must pay the entire amount de-

posited by appellant over to appellee, without the 1 per

cent deduction. The reason for the rule is entirely absent

here. Appellee as the judgment creditor, does not suffer
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the deduction of one penny from the amount of its

recovery.

Such registry fee can be recovered from the losing

party only when it is taxable as costs. The very object

of a payment into court by a defendant of the full amount

due from such defendant is to stop the accrual of any

additional costs, or interest. This is so for the obvious

reason that there is nothing further to litigate. The

plaintiff need only go in and get its money which, in

this instance as above pointed out, is not subject to the

1 per cent fee because the party getting the money is

the United States.

We cannot refrain from observing in passing, that

the Government's attitude in this case indicates that it

is not satisfied even with a full pound of flesh.

Respectfully submitted,

Joe Crider, Jr.,

Clarence B. Runkle,

Attorneys for Appellant, Massaehiisetts Bonding and

Insurance Company.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintifif,

vs.

HARRY H. CULVER AND COM-

PANY, a corporation, and MASSA-

CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corpora-

tion,

Defendants.

At Law

No. 6782-Y

CITATION

TO UNITED STATES OF AMERICA, Plaintiff above

named; and

TO BENJAMIN HARRISON, ESQ., United States

Attorney; E. H. MITCHELL, ESQ., Assistant

United States Attorney; ALVA C. BAIRD, ESQ.,

Assistant United States Attorney; and EUGENE
HARPOLE, ESQ., Special Counsel; Attorneys for

Plaintiff:

YOU ARE HEREBY cited and admonished to be and

appear at a United States Circuit Court of Appeals for

the Ninth Circuit to be held at the City of San Francisco,



California, on the 24th day of November, 1937, pursuant to

an Order Allowing Appeal, signed October 25, 1937, and

filed October 26, 1937, in the Clerk's Office of the District

Court of the United States, in and for the Southern Dis-

trict of California, in that certain action entitled: United

States of America, Plaintiff, vs Harry H. Culver and

Company, a corporation, and Massachusetts Bonding and

Insurance Company, a corporation. Defendants, wherein

the United States of America is plaintiff and appellee, and

Harry H. Culver and Company, a corporation, is one of

the defendants and Massachusetts Bonding and Insurance

Company, a corporation, is defendant and appellant, to

show cause, if any there be, why the judgment in said

cause mentioned should not be corrected and speedy justice

done to the parties in that behalf.

WITNESS the Honorable Leon R. Yankwich, United

States District Judge for the Southern District of Cali-

fornia, this 25th day of October, 1937, and the inde-

pendence of the United States of America the One Hun-

dred Sixty-second.

Leon R. Yankwich

United States District Judge

[Endorsed] : Received copy of the within Citation this

29th day of Oct. 1937. Eugene Harpole, attorney for

appellee. Receipt of copy of Assignment of Errors ac-

knowledged this 29th day of October, 1937. Eugene Har-

pole, attorney for plaintiff and appellee. Filed Oct. 30,

1937 R. S. Zimmerman, Clerk By Edmund L. Smith,

Deputy Clerk.



IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

X

UNITED STATES OF AMERICA,

Plaintiff,

vs.

HARRY H. CULVER AND COM-
PANY, a corporation, and MASSA-
CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corpora-

tion,

Defendants.

At Law-

No. 6782 H

COMPLAINT
FOR

RECOVERY
ON BOND

FOR
INCOME
TAX

X

The United States of America by its attorney, Peirson

M. Hall, United States Attorney, for the Southern Dis-

trict of California, complaining of the defendants in an

action at law alleges for a cause of action as follows

:

That the plaintiff is a corporation sovereign and body

politic.

II

That the defendant, Harry H. Culver and Company is

a corporation organized and existing under and by virtue

of the laws of the State of California and has its office

and principal place of business at Culver City, Los Angeles



County, State of California, and within the jurisdiction

of the above-entitled Court.

Ill

That the Massachusetts Bonding and Insurance Com-

pany is now and at all the times herein mentioned has

been a corporation duly organized and existing under the

laws of the Commonwealth of Massachusetts and duly

authorized to engage in business in the State of Cahfor-

nia; that said defendant has an office and principal place

of business at which it may be served with process herein

at No. 458 South Spring Street, City of Los Angeles,

Los Angeles Covmty, State of Cahfornia, within the juris-

diction of this Court.

IV

That this is a suit at law of civil nature founded upon

contract and growing out of the laws of the United States

providing for internal revenue and is authorized and sanc-

tioned by the Attorney General of the United States at

the request of the United States Commissioner of Internal

Revenue.

V
That on December 31, 1930, the defendant, Harry H.

Culver and Company was indebted to the United States

in the amount of Thirty-four thousand five hundred six

and 95/100 Dollars ($34,506.95) on account of deficien-

cies in income tax for the period begun February 14, 1925

and ended December 31, 1925, and for the calendar year

1926, assessed on the Commissioner's December 1929 List

#3, 05C and 06C, Sixth District of Cahfornia.



VI

That on January 10, 1930, the United States Collector

of Internal Revenue for the Sixth Collection District of

California made demand for the payment of said deficien-

cies in tax, a previous extension of time for payment of

the amount so assessed having been granted and same

being about to expire, upon the defendant Harry H.

Culver and Company.

VII

That on or about the 31st day of December, 1930, the

defendant, Harry H. Culver and Company filed with the

Collector of Internal Revenue for the Sixth Internal

Revenue Collection District of California, an application

to the Commissioner of Internal Revenue for an extension

of time within which to pay said deficiencies in income tax

in accordance with section 272(j) of the Revenue Act of

1928, namely until February 15, 1932; that the Commis-

sioner of Internal Revenue under the authority of said

section 272(j) of the Revenue Act of 1928 duly consid-

ered said application, and on, to wit, February 3, 1931,

tentatively granted the extension therein requested to

February 15, 1932, within which to pay said deficiencies

in tax with interest at the rate of 6% per annum from

January 10, 1930, such extension being conditioned upon

the said Harry H. Culver and Company, a corporation,

furnishing surety bond or bonds with Liberty Bonds or

other bonds or notes of the United States as security, in

the amount of Forty-one thousand seven hundred forty

Dollars ($41,740.00).



VIII

That on or about February 15, 1931, at the City of Los

Angeles, Los Angeles County, State of California, said

deficiencies in tax assessed as aforesaid still being due to

the plaintifiF from the defendant, Harry H. Culver and

Company, a corporation, and wholly unpaid and unsatis-

fied, said Harry H. Culver and Company, a corporation,

as principal, and the defendant, Massachusetts Bonding

and Insurance Company, a corporation, as surety, made,

executed and delivered to the plaintiff, United States of

America, their certain writing obligatory otherwise called

bond now to the Court shown, duly executed by them on

that day with the corporate name of Harry H. Culver

and Company thereto signed by Harry H, Culver as

president and its corporate seal thereto aflfixed and the

corporate name of said Massachusetts Bonding and In-

surance Company thereto signed and its corporate seal

affixed by E. V. Dunn, its attorney-in-fact, whereby they

acknowledged themselves to be held and firmly bound to

the United States of America in the sum of Forty-one

thousand seven hundred forty Dollars ($41,740.00), law-

ful money of the United States of America for the pay-

ment whereof they firmly bound themselves, their heirs,

executors, administrators, successors and assigns jointly

and severally of which said bond a copy is hereto attached,

made a part hereof the same as if fully written herein and

marked "Exhibit A" for convenience of reference and

identification. The said bond had and has written thereon

certain recitals of inducement and a condition in words,

symbols and figures, as follows, to wit:

"WHEREAS, there is due from the above-bounden

principal certain additional income or profits taxes result-
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ing from a deficiency in tax (not due to negligence or to

fraud with intent to evade tax)

;

WHEREAS, to exact payment of the deficiency in tax

at this time will result in undue hardship to the above-

bounden principal;

WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928 provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such

period as may be considered necessary not in excess of

thirty months, and provides further that the Commis-

sioner may require the taxpayer to furnish a bond with

sufficient sureties conditioned upon the payment of the

deficiency in accordance with the terms of the extension

granted; and

WHEREAS, it appears that the amount of this bond

is sufficient to cover the deficiency of tax plus penalty and

interest

:

NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in

tax found to be due by the Commissioner, plus penalty

and interest, in accordance with the terms of the exten-

sion as herein stated, and shall otherwise well and truly

perform and observe all the provisions of law and the

regulations

;

Then this obligation is to be null and void, but other-

wise to remain in full force, virtue, and efifect.

The terms of the extension are as follows: (Deficien-

cies in tax for calendar years 1925 and 1926 assessed on

December 1929 Hst #3 05C and 06C)



Payment to be made of the sum of $34,506.95 on or

before February 15, 1932, plus interest at the rate of six

per cent per annum from January 10, 1930."

IX

That upon delivery of said bond the Commissioner of

Internal Revenue approved it and on March 23, 1931, by

letter of that date advised the said Harry H. Culver and

Company, a corporation, through the said Collector of

Internal Revenue that an extension of time to February

15, 1932, was thereby granted within which to pay the

deficiencies in income tax for the period begun February

14, 1925 and ended December 31, 1925, and for the calen-

dar year 1926 in the amount of Thirty-four thousand five

hundred six and 95/100 Dollars ($34,506.95) plus inter-

est at the rate of 6% per annum from January 10, 1930;

that upon default interest would be charged at 12% per

annum from the due date as extended until paid and

that the surety bond in the amount of Forty-one thousand

seven hundred forty Dollars ($41,740.00) with the Massa-

chusetts Bonding and Insurance Company, a corporation,

as surety was approved by him.

X
That induced by said bond and in reliance thereon plaintiff

refrained from collection of said deficiencies in tax as in

said extension provided; that the date of February 15,

1932, which was the time for payment thereof with in-

terest thereon from January 10, 1930, as extended, has

long since been more than twelve months past and the

said Harry H. Culver and Company, a corporation, has

failed, neglected and refused to pay said amount or any

part thereof although the plaintiff through its Collector

of Internal Revenue has served notice and demand upon
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said Harry H. Culver and Company, the taxpayer, and

one of the defendants herein, for such payment at divers

times since the said 15th day of February 1932, and be-

fore the commencement of this action.

XI

That before the commencement of this suit, on to wit,

November 15, 1933, plaintiff through its Collector of

Internal Revenue notified the defendant, Massachusetts

Bonding and Insurance Company, a corporation, of the

failure, neglect and refusal of said defendant, Harry H.

Culver and Company, a corporation, to pay the aforesaid

amount of Thirty-four thousand five hundred six and

95/100 Dollars ($34,506.95) with interest thereon from

January 10, 1930, as in said bond stipulated and made

demand that the said Massachusetts Bonding and Insur-

ance Company pay the same notwithstanding such demand

said amount and every part thereof has remained and now

is unpaid and unsatisfied.

XII

By reason of the premises, plaintiff avers that it has

done and performed all the matters and things by it to be

done and performed in accordance with the terms and

stipulations of the said bond; that the defendants, Harry

H. Culver and Company and Massachusetts Bonding and

Insurance Company have failed, neglected and refused to

do and perform the things therein required of them to be

done and performed and have breached the said bond

whereby the promise thereof has become and now is abso-
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lute and there has accrued to plaintiff the right to demand

and have of them on account thereof Thirty-eight thou-

sand eight hundred forty-eight and 61/100 Dollars, with

interest thereon from and including February 16, 1931,

at the rate of 1% per month, which they promised to pay,

but which they have fully failed, neglected and refused

to pay although such payment has been demanded of them

by plaintiff.

WHEREFORE, Plaintiff prays that it may have judg-

ment jointly and severally against the defendants for

Thirty-eight thousand eight hundred forty-eight and

61/100 Dollars ($38,848.61) with interest on Thirty-four

thousand five hundred six and 95/100 Dollars ($34,506.95)

at 1% per month from and including February 16, 1932,

and the plaintiff's costs herein expended.

Peirson M. Hall H. P.

PEIRSON M. HALL,
United States Attorney.

Jack L. Powell

JACK L. POWELL,
Assistant U. S. Attorney.

Alva C. Baird E. H.

ALVA C. BAIRD,
Assistant U. S. Attorney.

Eugene Harpole

EUGENE HARPOLE,
Special Attorney,

Bureau of Internal Revenue.

Attorneys for Plaintiff.
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Form 1127 B

U. S. Internal Revenue

Revised Nov. 1926

IT:E:RR

CQ

EXHIBIT A

Premium charged at rate of Y^ of 1% per month on the

amount of the Bond—Premium charged for this

bond $1252.20 to be adjusted on payment of tax

INCOME AND PROFITS TAX BOND

Under Section 274 (k) of the Revenue Act of 1926,

as amended by section 502 of the Revenue

Act of 1928

KNOW ALL MEN BY THESE PRESENTS, That

Harry H. Culver and Company of Culver Building, Culver

City, Cahfornia, as principal, and MASSACHUSETTS
BONDING AND INSURANCE COMPANY, a cor-

poration of the Commonwealth of Massachusetts, having

its principal office in the City of Boston at 14-20 Kilby

Street and a usual place of business at No. 458 So. Spring

Street, Los Angeles, California, as surety, are held and

firmly bound unto the United States of America in the

sum of Forty One Thousand Seven Hundred Forty dol-

lars ($41,740.00), lawful money of the United States, for

the payment whereof we bind ourselves, our heirs, execu-

tors, administrators, successors, and assigns, jointly and

severally, firmly by these presents.
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WHEREAS, there is due from the above-bounden

principal certain additional income or profits taxes result-

ing from a deficiency in tax (not due to negligence or to

fraud with intent to evade tax)

;

WHEREAS, to exact payment of the deficiency in tax

at this time will result in undue hardship to the above-

bounden principal;

WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928 provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such period

as may be considered necessary not in excess of thirty

months, and provides further that the Commissioner may

require the taxpayer to furnish a bond with sufficient

sureties conditioned upon the payment of the deficiency

in accordance with the terms of the extension granted;

and

WHEREAS, it appears that the amount of this bond

is sufficient to cover the deficiency of tax plus penalty and

interest

:

NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in tax

found to be due by the Commissioner, plus penalty and

interest, in accordance with the terms of the extension as

herein stated, and shall otherwise well and truly perform

and observe all the provisions of law and the regulations;

THEN this obligation is to be null and void, but other-

wise to remain in full force, virtue, and effect.
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The terms of the extension are as follows: (Deficien-

cies in tax for calendar years 1925 and 1926 assessed on

December 1929 Hst #3 05C and 06C).

Payment to be made of the sum of $34,506.95 on or

before February 15 1932, plus interest at the rate of six

per cent per annum from January 10 1930.

WITNESS our hands and seals this 15th day of

February, 1931.

(Signed) Harry H. Culver and Co. (L. S.)

Principal

By (Signed) Harry H. Culver, Pres.

MASSACHUSETTS BONDING AND
INSURANCE COMPANY (L. S.)

By (Signed) E. V. Dunn

E. V. Dunn, Attorney-in-Fact. (L. S.)

Surety

Signed and sealed in the presence of

(Signed) F. A. Plew

(Signed) G. E. Smith

Bond approved this 19th day of March 1931.

(Signed) David Burnet

JCW Commissioner of Internal Revenue

JCS HWH WP
3/10 Gl

T186175

[Endorsed] : Filed May 3, 1934 R. S. Zimmerman

Clerk, By Theodore Hocke, Deputy Clerk.
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[Title of Court and Cause.]

ANSWER TO COMPLAINT

COME NOW defendants and answer plaintiff's Com-

plaint, and for Answer thereto:

I

Answering Paragraph V of plaintiff's Complaint, de-

fendants admit that the purported assessment of deficien-

cies in income tax was made, as alleged, and deny that on

December 31, 1930, defendant Harry H. Culver and

Company, a corporation, was indebted to the United States

in the sum of Thirty-four Thousand Five Hundred Six

and 95/100 Dollars ($34,506.95), on account of said

alleged deficiencies in income tax, or otherwise.

II

Answering Paragraph VHI of plaintiff's Complaint,

defendants deny that on February 15, 1931, or at any

other time, said alleged deficiencies in tax assessed were

due to plaintiff from defendant, Harry H. Culver and

Company, a corporation, and admit the remainder of said

Paragraph VHI.

Ill

Answering Paragraph X of plaintiff's Complaint, de-

fendants admit that plaintiff refrained from collecting

said alleged deficiencies in tax, but do not have sufficient

information or behef to enable them to answer concern-

ing the reason therefor, and on that ground deny that

plaintiff was induced by said bond or relied thereon in

refraining from collecting said alleged deficiencies in tax;
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deny that said defendant Harry H. Culver and Company,

a corporation, has failed or neglected or refused to pay

any part of said alleged deficiency in tax, and in this con-

nection allege that in January, 1933, an agreement was

entered into between said defendant Harry H. Culver and

Company, a corporation, and the plaintiff, acting through

the Commissioner of Internal Revenue, to compromise

and settle said claim for deficiency in tax, together with

plaintiff's claim against Harry H. Culver, for an alleged

deficiency in tax, for the total sum of Fifty-three Thou-

sand Four Hundred Dollars ($53,400.00), payable Five

Thousand Dollars ($5,000.00) in cash, and Five Thou-

sand Dollars ($5,000.00) each quarter thereafter, until

the full amount of said sum of Fifty-three Thousand Four

Hundred Dollars ($53,400.00), together with interest on

deferred balances at six per cent. (6%) per annum, was

fully paid; that, in pursuance of said agreement, said de-

fendant Harry H. Culver and Company, a corporation,

and said Harry H. Culver paid to plaintiff the initial pay-

ment of Five Thousand Dollars ($5,000.00), and a fur-

ther payment of Five Thousand Seven Hundred Twenty-

six Dollars ($5,726.00), on or about April 28, 1933,

which included Five Thousand Dollars ($5,000.00) on

account of principal, and seven Hundred Twenty-six Dol-

lars ($726.00) on account of interest; and further pay-

ment of Five Thousand Six Hundred Fifty-one Dollars

($5,651.00) on or about July 28, 1933, of which Five

Thousand Dollars ($5,000.00) was applicable to princi-

pal, and Six Hundred Fifty-one Dollars ($651.00) to

interest.
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IV

Answering Paragraph XI of plaintiff's Complaint, de-

fendants admit that demand was made upon defendant

Massachusetts Bonding and Insurance Company, a cor-

poration, as alleged, and deny that the amount of said

demand, and every part thereof, has remained, or is now,

unpaid or unsatisfied.

V
For answer to Paragraph XII of plaintiff's Complaint,

defendants deny, generally and specifically, each and every

allegation in said paragraph contained, and each and all

of the same, and every part thereof.

FOR A SECOND, SEPARATE, FURTHER AND
DISTINCT ANSWER AND DEFENSE HEREIN,
DEFENDANTS ALLEGE:

I

That in the month of January, 1933, plaintiff, acting

through its Commissioner of Internal Revenue, entered

into an agreement with defendant Harry H. Culver and

Company, a corporation, to compromise and settle the

claim for alleged deficiency in tax set forth in the Com-

plaint herein, together with a claim for alleged deficiency

in tax against defendant Harry H. Culver, for the total

sum of Fifty-three Thousand Four Hundred Dollars

($53,400.00), payable Five Thousand Dollars ($5,000.00)

cash; and Five Thousand Dollars ($5,000.00) each quar-

ter thereafter, with interest on deferred balances at the

rate of six per cent. (6%) per annum.

II

That, in pursuance of said agreement, defendant Harry

H. Culver and Company, a corporation and said Harry
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H. Culver paid to plaintiff said cash installment of Five

Thousand Dollars ($5,000.00), and the further sum of

Five Thousand Seven Hundred Twenty-six Dollars

($5,726.00) on or about April 28, 1933, of which Five

Thousand Dollars ($5,000.00) was paid on account of

principal, and Seven Hundred Twenty-six Dollars

($726.00) on account of interest; and the further sum

of Five Thousand Six Hundred Fifty-one Dollars

($5,651.00) on or about July 28, 1933, of which Five

Thousand Dollars ($5,000.00) was paid on account of

principal, and Six Hundred Fifty-one Dollars ($651.00)

on account of interest.

HI

That after said payment of July 28, 1933, was made,

plaintiff, through its Commissioner of Internal Revenue,

wrongfully and without cause, attempted to rescind and

repudiate said settlement agreement; that, at all times,

defendants have been ready, able and willing, and are now

ready, able and willing, to fully perform said agreement

for the compromise and settlement of said alleged claim

for deficiency in tax, and hereby tender performance of

said agreement to plaintiff.

WHEREFORE, defendants pray that plaintiff take

nothing against them, or either of them, by reason of its

action herein, except such amount as at the time of the

entry of judgment herein may be due from defendants

to plaintiff, pursuant to the terms of said settlement

agreement, and for such other and further relief as may
seem just and proper.

Dated: June 8, 1934.

Joe Crider, Jr.

Attorney for defendants.
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STATE OF CALIFORNIA
}

County of Los Angeles (
ss.

HARRY H. CULVER being by me first duly sworn,

deposes and says: that he is the President of Harry H.

Culver and Company, a corporation, one of the answering

defendants in the above entitled action; that he has read

the foregoing Answer to Complaint and knows the con-

tents thereof and that the same is true of his own knowl-

edge, except as to the matters which are therein stated

upon his information or belief and as to those matters that

he believes it to be true.

Harry H. Culver

Subscribed and sworn to before me this 8th day of

June, 1934.

[Seal] Afton Wright

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Received copy of the within Ans. to

Complaint this 8th day of June 1934. Peirson M. Hall,

U. S. Atty. Eugene Harpole, Special Atty, Internal

Revenue attorney for plaintiff. Filed Jun. 8, 1934 R. S.

Zimmerman, Clerk By L. Wayne Thomas, Deputy Clerk.
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[Title of Court and Cause.]

STIPULATION OF FACTS

IT IS HEREBY STIPULATED by and between the

attorneys for the parties in the above-entitled action that

the allegations of the Complaint are true, with the excep-

tion that it is not admitted by the defendants that the

plaintiff has a right to demand interest of said defendants

from and including February 16, 1932 at the rate of 1%

per month, or at any other rate in excess of 7% per

annum.

IT IS FURTHER STIPULATED that on the 5th

day of February, 1936, the defendant MASSACHU-
SETTS BONDING AND INSURANCE COMPANY,
deposited with R. S. Zimmerman, Clerk of the United

States District Court for the Southern District of Cali-

fornia, a sum of $90,283.60, of which amount the sum

of $48,232.02 was for the above-entitled case, No. 6782-Y,

consisting of the penalty of the bond in said case, to-wit,

$41,740.00, together with interest thereon at the rate of

7% per annum from November 16, 1933 (the date of the

plaintiff's demand upon the surety) to February 5, 1936.

Dated : August 9, 1937.

Peirson M. Hall—E H.

PEIRSON M. HALL,

United States Attorney.
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E. H. Mitchell—E H.

E. H. MITCHELL,

Ass't. U. S. Attorney.

Alva C. Baird—EH.

ALVA C. BAIRD,

Ass't. U. S. Attorney.

Eugene Harpole

EUGENE HARPOLE,

Special Attorney for the Treasury Department.

Attorneys for Plaintiff.

Joe Crider, Jr.

JOE CRIDER, JR.

Clarence B. Runkle

CLARENCE B. RUNKLE.

Attorneys for Defendants.

[Endorsed]: Filed Aug. 11, 1937 R. S. Zimmerman,

Clerk By Louis J. Somers, Deputy Clerk.
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above-entitled case came on regularly for trial on

the seventh day of July, 1936, before the Court sitting

without a jury, a trial by jury having been waived by

stipulation of the parties hereto, plaintiff appearing by

Peirson M. Hall, United States Attorney for the South-

ern District of California, E. H. Mitchell, Special Assist-

ant United States Attorney for said District, and Alva

C. Baird, Assistant United States Attorney, and the de-

fendants appearing by Joe Crider, Jr. and Clarence B.

Runkle, Esqs., and evidence, both oral and documentary,

having been received, and the Court, having fully consid-

ered the same, hereby makes the following special Find-

ings of Fact:

I

That the plaintiff is a corporation sovereign and body

politic.

II

That the defendant, Harry H. Culver and Company is

a corporation organized and existing under and by virtue

of the laws of the State of California and has its office and

principal place of business at Culver City, Los Angeles

County, State of California, and within the jurisdiction

of the above-entitled Court.

Ill

That the Massachusetts Bonding and Insurance Com-

pany is now and at all the times herein mentioned has

been a corporation duly organized and existing under the
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laws of the Commonwealth of Massachusetts and duly

authorized to engage in business in the State of Cali-

fornia; that said defendant has an office and principal

place of business at No. 458 South Spring Street, City of

Los Angeles, Los Angeles County, State of California,

within the jurisdiction of this Court.

IV

That this is a suit at law of civil nature founded upon

contract and growing out of the laws of the United States

providing for internal revenue and is authorized and sanc-

tioned by the Attorney General of the United States at

the request of the United States Commissioner of In-

ternal Revenue.

V
That on December 31, 1930, the defendant, Harry H.

Culver and Company, was indebted to the United States

in the amount of Thirty-four thousand five hundred six

and 95/100 Dollars ($34,506.95) on account of deficien-

cies in income tax for the period begun February 14, 1925

and ended December 31, 1925, and for the calendar year

1926, assessed on the Commissioner's December 1929 list

#3, 05C and 06C, Sixth District of California.

VI

That on January 10, 1930, the United States Collector

of Internal Revenue for the Sixth Collection District of

California made demand for the payment of said deficien-

cies in tax, a previous extension of time for payment of

the amount so assessed having been granted and same

being about to expire upon the defendant Harry H. Culver

and Company.
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VII

That on or about the 31st day of December, 1930, the

defendant, Harry H. Culver and Company, filed with the

Collector of Internal Revnue for the Sixth Internal

Revenue Collection District of California, an application

to the Commissioner of Internal Revenue for an exten-

sion of time within which to pay said deficiencies in in-

come tax in accordance with Section 272(j) of the

Revenue Act of 1928, namely until February 15, 1932;

that the Commissioner of Internal Revenue under the

authority of said Section 272(j) of the Revenue Act of

1928 duly considered said application, and on, to wit,

February 3, 1931, tentatively granted the extension there-

in requested to February 15, 1932, within which to pay

said deficiencies in tax with interest at the rate of six per

cent per annum from January 10, 1930, such extension

being conditioned upon the said Harry H. Culver and

Company, a corporation, furnishing surety bond or bonds

with Liberty Bonds or other bonds or notes of the United

States as security, in the amount of Forty-one thousand

seven hundred forty Dollars ($41,740.00).

VIII

That on or about February 15, 1931, at the City of

Los Angeles, Los Angeles County, State of California,

said deficiencies in tax assessed as aforesaid still being

due to the plaintiff from the defendant, Harry H. Culver

and Company, a corporation, and wholly unpaid and

unsatisfied, said Harry H. Culver and Company, a cor-

poration, as principal, and the defendant, Massachusetts

Bonding and Insurance Company, a corporation, as surety,

made, executed and delivered to the plaintiff. United

States of America, their certain writing obligatory other-
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wise called bond now to the Court shown, duly executed

by them on that day with the corporate name of Harry

H. Culver and Company thereto signed by Harry H.

Culver as president and its corporate seal thereto affixed

and the corporate name of said Massachusetts Bonding

and Insurance Company thereto signed and its corporate

seal affixed by E. V. Dunn, its attorney-in-fact, whereby

they acknowledged themselves to be held and firmly bound

to the United States of America in the sum of Forty-one

thousand seven hundred forty Dollars ($41,740.00), law-

ful money of the United States of America for the pay-

ment whereof they firmly bound themselves, their heirs,

executors, administrators, successors and assigns jointly

and severally. The said bond had and has written thereon

certain recitals of inducement and a condition in words,

symbols and figures, as follows, to wit:

"WHEREAS, there is due from the above-bounden

principal certain additional income or profits taxes re-

sulting from a deficiency in tax (not due to negligence or

to fraud with intent to evade tax)

;

"WHEREAS, to exact payment of the deficiency in

tax at this time will result in undue hardship to the above-

bounden principal;

"WHEREAS, section 274(k) of the Revenue Act of

1926 as amended by section 502 of the Revenue Act of

1928 provides that the Commissioner, with the approval

of the Secretary, may extend the time for the payment of

such deficiency in tax, or any part thereof, for such period

as may be considered necessary not in excess of thirty

months, and provides further that the Commissioner may
require the taxpayer to furnish a bond with sufficient

sureties conditioned upon the payment of the deficiency in

accordance with the terms of the extension granted; and
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''WHEREAS, it appears that the amount of this bond

is sufficient to cover the deficiency of tax plus penalty and

interest

:

''NOW, THEREFORE, the condition of the foregoing

obligation is such that if the principal shall on or before

the 15th day of February, 1932, pay such deficiency in

tax found to be due by the Commissioner, plus penalty and

interest, in accordance with the terms of the extension as

herein stated, and shall otherwise well and truly perform

and observe all the provisions of law and the regulations;

"Then this obHgation is to be null and void, but other-

wise to remain in full force, virtue and eflfect.

"The terms of the extension are as follows: (Deficien-

cies in tax for calendar years 1925 and 1926 assessed on

December 1929 list #3 05C and 06C)

"Payment to be made of the sum of $34,506.95 on or

before February 15, 1932, plus interest at the rate of six

per cent per annum from January 10, 1930."

IX

That upon delivery of said bond the Commissioner of

Internal Revenue approved it and on March 23, 1931, by

letter of that date advised the said Harry H. Culver and

Company, a corporation, through the said Collector of

Internal Revenue that an extension of time to February

15, 1932, was thereby granted within which to pay the

deficiencies in income tax for the period begun February

14, 1925 and ended December 31, 1925, and for the calen-

dar year 1926 in the amount of Thirty-four thousand five

hundred six and 95/100 Dollars ($34,506.95) plus in-

terest at the rate of six per cent per annum from January

10, 1930; that upon default interest would be charged at

twelve per cent per annum from the due date as extended
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until paid and that the surety bond in the amount of

Forty-one thousand seven hundred forty Dollars ($41,-

740.00) with the Massachusetts Bonding and Insurance

Company, a corporation, as surety was approved by him.

X
That induced by said bond and in reliance thereon plain-

tiff refrained from collection of said deficiencies in tax

as in said extension provided; that the date of February

15, 1932, which was the time for payment thereof with

interest thereon from January 10, 1930, as extended, has

long since been more than twelve months past and the

said Harry H. Culver and Company, a corporation, has

failed, neglected and refused to pay said amount or any

part thereof although the plaintiff through its Collector

of Internal Revenue has served notice and demand upon

said Harry H. Culver and Company, the taxpayer, and

one of the defendants herein, for such payment at divers

times since the said 15th day of February, 1932, and

before the commencement of this action.

XI

That before the commencement of this suit, on, to wit,

November 15, 1933, plaintiff through its Collector of

Internal Revenue notified the defendant, Massachusetts

Bonding and Insurance Company, a corporation, of the

failure, neglect and refusal of said defendant, Harry H.

Culver and Company, a corporation, to pay the aforesaid

amount of Thirty-four thousand five hundred six and

95/100 Dollars ($34,506.95) with interest thereon from

January 10, 1930, as in said bond stii</>lated and made

demand that the said Massachusetts Bonding and Insur-

ance Company pay the same; notwithstanding such de-

mand said amount and every part thereof has remained



28

and now is unpaid and unsatisfied, except as set forth in

Findings of Fact Numbered XIIL

XII

By reason of the premises, plaintiff avers that it has

done and performed all the matters and things by it to

be done and performed in accordance with the terms and

stipulations of the said bond; that the defendants, Harry

H. Culver and Company and Massachusetts Bonding and

Insurance Company, have failed, neglected and refused to

do and perform the things therein required of them to be

done and performed and have breached the said bond

whereby the promise thereof has become and now is ab-

solute and there has accrued to plaintiff the right to de-

mand and have of them on account thereof Thirty-eight

thousand eight hundred and forty-eight and 61/100 Dol-

lars, with interest thereon from and including February

16, 1931, at the rate of one per cent per month, which

they promised to pay, but which they have, except as set

forth in Findings of Fact Numbered XIII, fully failed,

neglected and refused to pay although such payment has

been demanded of them by plaintiff.

XIII

That on the 5th day of February, 1936, the defendant,

Massachusetts Bonding and Insurance Company, deposited

with R. S. Zimmerman, the Clerk of the United States

District Court for the Southern District of California,

the sum of Forty-eight thousand two hundred thirty-two

and 02/100 Dollars ($48,232.02) consisting of the penalty

of the bond with interest thereon at the rate of seven per

cent per annum from November 16, 1933 (the date of

plaintiff's demand upon the surety), to February 5, 1936.
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From the foregoing Findings of Fact the Court draws

the following Conclusions of Law:

I

That the plaintiff is entitled to Judgment from the de-

fendants for the sum of $61,611.99 with its cost to be

taxed.

II

That the sum of $48,232.02 deposited in registry with

the Clerk of the United States District Court for the

Southern District of California should be applied toward

the satisfaction of the Judgment in this action.

Dated this 11th day of August, 1937.

Leon R. Yankwich

UNITED STATES DISTRICT JUDGE

Approved as to form according to Rule 44:

Peirson M. Hall—E H.

PEIRSON M. HALL, U. S. Attorney.

E. H. Mitchell—E H.

E. H. MITCHELL, Ass't. U. S. Attorney.

Alva C. Baird

ALVA C. BAIRD, Ass't. U. S. Attorney,

Attorneys for Plaintiff.

Joe Crider Jr.

JOE CRIDER, Jr.

Clarence B. Runkle

CLARENCE B. RUNKLE,
Attorneys for Defendants.

Presented and approved this 11th day of August, 1936,
with exception allowed to the defendants.

UNITED STATES DISTRICT JUDGE
[Endorsed]: Filed Aug. 11, 1937 R. S. Zimmerman,

Clerk By Louis J. Somers, Deputy Clerk.
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[Title of Court and Cause.]

JUDGMENT

The above-entitled case came on regularly for trial on

the 7th day of July, 1936, before the Court sitting with-

out a jury, a trial by jury having been waived by stipula-

tion of the parties hereto, plaintiff appearing by Peirson

M. Hall, United States Attorney for the Southern Dis-

trict of California, E. H. Mitchell, Special Assistant

United States Attorney for said District, and Alva C.

Baird, Assistant United States Attorney, and the defend-

ants appearing by Joe Crider, Jr. and Clarence B. Runkle,

Esqs., and evidence in the form of stipulated facts having

been submitted to the Court for consideration and deci-

sion, and the Court, after due deliberation, having ren-

dered its decision and filed its findings and ordered that

judgment be entered in favor of plaintiff in accordance

with said findings:

NOW, THEREFORE, by virtue of the law, and by

reason of the Findings aforesaid, it is considered by the

Court that the plaintiff have judgment against the de-

fendants jointly and severally in the sum of $61,567.54

with its costs taxed in the sum of $507/49, and that the

money deposited in registry with the Clerk of this Court

be applied toward the satisfaction of said Judgment.

Judgment rendered this 11th day of August, 1936.

Leon R. Yankwich

UNITED STATES DISTRICT JUDGE.



31

Approved as to form according to Rule 44:

Peirson M. Hall—E H.

PEIRSON M. HALL, U. S. Attorney.

E. H. Mitchell—EH.
E. H. MITCHELL, Ass't. U. S. Attorney.

Alva C. Baird—E H.

ALVA C. BAIRD, Ass't. U. S. Attorney.

Attorneys for Plaintiff.

Joe Crider, Jr.

JOE CRIDER, JR.

Clarence B. Runkle

CLARENCE B. RUNKLE,

Attorneys for Defendants.

Presented and approved this 11th day of August, 1937,

with an exception allowed to the defendant.

Leon R. Yankwich

UNITED STATES DISTRICT JUDGE.

Decree entered and recorded Aug. 11, 1937.

R. S. ZIMMERMAN, Clerk

By Louis J. Somers, Deputy Clerk.

[Endorsed]: Filed Aug. 11, 1937 R. S. Zimmerman

Clerk By Louis J. Somers, Deputy Clerk.
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[Title of Court and Cause.]

MEMORANDUM OF COSTS AND
DISBURSEMENTS

DISBURSEMENTS

Marshal's Fees $ 4.66

Clerk's Fees 492.83

Witness' Fees

Attorney's Docket Fees (Sec. 824 R. S.)

(Sec. 571-2 Title 28 U. S. C.) 10.00

Taxed 507.49

UNITED STATES OF AMERICA )

) ss:

SOUTHERN DISTRICT OF CALIFORNIA )

EUGENE HARPOLE, being duly sworn, deposes and

says: That he is one of the Attorneys for the Plaintiff,

in the above-entitled cause, and as such is better informed,

relative to the above costs and disbursements, than the

said Plaintiff. That the items in the above Memorandum
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contained are correct, to the best of this deponent's knowl-

edge and beHef, and that the said disbursements have been

necessarily incurred in the said cause.

Eugene Harpole

Spec. Atty., Bureau of Internal Revenue

Subscribed and sworn to before me, this 12th day of

August, A. D. 1937

[Seal] R. S. Zimmerman,

Clerk U. S. District Court, Southern District of

CaHfornia

By Louis J. Somers, Deputy

To JOE CRIDER, JR., and CLARENCE B. RUNKLE,
Suite 1219, 650 S. Spring St. Los Angeles, Calif.

You will please take notice that on Monday the 16th

day of August, A. D. 1937, at the hour of 10 o'clock,

A. M., I will apply to the Clerk of said Court to have the

within memorandum of costs and disbursements taxed

pursuant to the rule of said Court, in such case made and

provided.

Eugene Harpole

Spec. Atty., Bureau of Internal Revenue

ATTORNEY FOR PLAINTIFF.

[Endorsed] : Filed Aug. 12, 1937. R. S. Zimmerman,

Clerk By Theodore Hocke, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED

STATES IN AND FOR THE SOUTHERN
DISTRICT OF CALIFORNIA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

HARRY H. CULVER AND COM-

PANY, a corporation, and MASSA-
CHUSETTS BONDING AND IN-

SURANCE COMPANY, a corpora-

tion,

Defendants.

At Law

No. 6782-Y

PETITION
FOR

APPEAL
FROM

JUDGMENT
ENTERED
AUGUST 11,

1937

TO THE ABOVE ENTITLED COURT and to

HONORABLE LEON R. YANKWICH, Judge

thereof

:

Your petitioner, Massachusetts Bonding and Insurance

Company, a corporation, one of the defendants in the

above entitled action, feeling aggrieved by the judgment

as entered herein in favor of plaintiff and against said

defendant on August 11, 1937, prays that this appeal be

allowed and that citation be issued as provided by law,

and that a transcript of the record, proceedings and
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documents upon which said judgment was based, duly

authenticated, be sent to the United States Circuit Court

of Appeals for the Ninth Circuit, under the rules of such

Court in such cases made and provided, and in connection

with this Petition, petitioner hereby presents Assignment

of Errors.

Petitioner further prays for an order staying the exe-

cution of said judgment pending the determination of said

appeal and fixing the amount of the supersedeas bond to

be furnished and filed by defendant and appellant in con-

nection with said order staying execution.

Dated: October 22, 1937.

Joe Crider, Jr.

Clarence B. Runkle

Attorneys for defendant, Massachusetts Bonding and

Insurance Company, a corporation.

[Endorsed] : Filed Oct. 22, 1937. R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS

Defendant and appellant, Massachusetts Bonding and

Insurance Company, a corporation, hereby makes and files

the following Assignment of Errors, upon which it will

rely in the prosecution of its appeal from the judgment of

this Court, entered herein on the 11th day of August,

1937:

I.

The Court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of

plaintiff at the sum of $61,567.54, instead of the amount

of the tender made by said defendant on February 5, 1936,

to-wit: $48,232.02, in that:

A. Statutory penal rate of interest at one per cent

per month was included in the judgment for the period

prior to plaintiff's demand upon defendant surety on

November 15, 1933, so as to make the aggregate amount

of principal plus such interest exceed the penal sum of

the bond given by defendant, as surety, and defendant

surety was assessed such penal rate of interest in excess

of its bond penalty prior to plaintiff's demand upon it.

B. Interest after said date of demand, November 15,

1933, was calculated and included in said judgment at said

statutory penal rate of one per cent per month, instead of

the legal rate of seven per cent, notwithstanding that such
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interest, when added to the principal, aggregated in excess

of the penal sum of said bond.

C. Interest was assessed at the rate of one per cent

per annum and included in said judgment after the tender

by said defendant on February 5, 1936 of the full amount

then due from said defendant to plaintiff.

11.

The judgment herein includes as one of the items of

costs a clerk's registry fee of one per cent upon the

amount tendered by said defendant and paid into Court.

Dated: October 22, 1937.

Joe Crider, Jr.

Clarence B. Runkle

Attorneys for defendant, Massachusetts Bonding and

Insurance Company, a corporation.

[Endorsed] : Filed Oct. 22, 1937 R. S. Zimmerman

Clerk By Edmund L. Smith Deputy Clerk.
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL

In the above entitled action defendant, Massachusetts

Bonding" and Insurance Company, a corporation, having

filed its Petition for an Order allowing it to appeal from

the judgment entered in the above entitled action on

August 11, 1937:

IT IS ORDERED that said appeal from said judg-

ment to the United States Circuit Court of Appeals for

the Ninth Circuit be, and the same is hereby, allowed to

defendant, Massachusetts Bonding and Insurance Com-

pany, a corporation, and that a certified transcript of the

record, exhibits, stipulations, pleadings, and all proceed-

ings herein, be transmitted to said United States Circuit

Court of Appeals.

IT IS FURTHER ORDERED that the amount of the

supersedeas bond to be given by defendant and appellant,

Massachusetts Bonding and Insurance Company, in addi-

tion to the amount heretofore paid into Court by said

defendant, is hereby fixed in the sum of $29,000.00, and

that upon the filing of a supersedeas bond in said amount,

approved by the Court, execution of the judgment here-

tofore entered in favor of plaintifif herein be stayed pend-

ing the determination of said defendant's appeal herein.

Dated: October 25, 1937.

Leon R. Yankwich

United States District Judge.

[Endorsed] : Filed Oct. 26, 1937 R. S. Zimmerman

Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

BOND ON APPEAL TO STAY EXECUTION

KNOW ALL MEN BY THESE PRESENTS, that

we, MASSACHUSETTS BONDING AND INSUR-

ANCE COMPANY, a corporation, as Principal, and the

FIDELITY AND DEPOSIT COMPANY OF MARY-

LAND, a corporation, created, organized and existing

under and by virtue of the laws of the State of Maryland,

as Surety, are held and firmly bound unto the UNITED
STATES OF AMERICA in the sum of Twenty Nine

Thousand and No/100 - - ($29,000.00) Dollars, lawful

money of the United States of America, to be paid to the

said United States of America, for which payment well

and truly to be made, we bind ourselves, our successors

and assigns, jointly and severally, firmly by these presents.

THE CONDITION OF THE ABOVE OBLIGA-

TION IS SUCH, that

WHEREAS, the above named Defendant, Massachu-

setts Bonding and Insurance Company, a corporation, has

appealed, or is about to appeal to the United States Circuit

Court of Appeals for the Ninth District, from the Judg-

ment entered in favor of the Plaintiff and against the

Defendants in the above entitled Court and in the above

entitled action, on or about the 11th day of August, 1937.

NOW, THEREFORE, in consideration of said appeal,

and of the premises, if the Appellant, the Massachusetts

Bonding and Insurance Company, a corporation. Defend-

ant above named, shall prosecute its writ on appeal to
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effect, and answer all damages and costs awarded against

the Massachusetts Bonding and Insurance Company, a

corporation if it fails to make its plea good, then this obli-

gation shall be void; otherwise to remain in full force and

virtue.

Said Fidelity and Deposit Company of Maryland does

hereby consent that, in the event of the default or con-

tumacy of the Principal, execution may issue against the

undersigned Surety, its goods, lands and chattels for the

amount decreed by Court, not exceeding, however, the sum

of Twenty Nine Thousand and No/100 - - ($29,000.00)

Dollars.

IN WITNESS WHEREOF, the seal and signature of

the said Principal is hereto affixed and the corporate seal

and name of the said Surety is hereto affixed and attested

by its duly authorized Officers at Los Angeles, California,

this 22nd day of October, A. D., 1937.

MASSACHUSETTS BONDING AND
INSURANCE COMPANY

[Seal] By P. J. Gauthier

Attorney-in-Fact

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND

By W. H. Cantwell

[Seal] Attorney in Fact

Attest Theresa Fitzgibbons

Agent
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STATE OF CALIFORNIA )

County of Los Angeles )

On this 22nd day of October, 1937, before me S. M.

Smith, a Notary PubHc, in and for the County and State

aforesaid, duly commissioned and sworn, personally ap-

peared W. H. Cantwell and Theresa Fitzgibbons known

to me to be the persons whose names are subscribed to the

foregoing instrument as the Attorney-in-Fact and Agent

respectively of the Fidelity and Deposit Company of

Maryland, and acknowledged to me that they subscribed

the name of Fidelity and Deposit Company of Maryland

thereto as Principal and their own names as Attorney-in-

Fact and Agent, respectively.

[Seal] S. M. Smith

Notary Public in and for the State of California, County

of Los Angeles.

My Commission Expires Feb. 18, 1938

Examined and recommended for approval as provided

in Rule 28.

Clarence B, Runkle

Attorney

Approved, Oct. 25, 1937

Leon R. Yankwich

U. S. District Judge

[Endorsed] : Filed Oct 27 1937 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk,
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[Title of Court and Cause.]

PRAECIPE

TO R. S. ZIMMERMAN, CLERK OF THE UNITED
STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA:

You are hereby requested to make a Transcript of

Record to be filed in the United States Circuit Court of

Appeals for the Ninth Circuit, pursuant to an appeal

allowed in the above-captioned cause, and to include in

said Transcript of Record the following papers:

L Citation on Appeal.

2. Complaint.

3. Answer.

4. Stipulation of Facts dated August 9, 1937, filed

August 11, 1937.

5. Findings of Facts and Conclusions of Law, dated

August 11, 1937, and filed August 11, 1937.

6. Memorandum of Costs filed by plaintifif August 12,

1937.

7. Judgment dated August 11, 1937 and entered

August 11, 1937.

8. Petition for Appeal.
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9. Assignment of Errors.

10. Order Allowing Appeal.

11. Clerk's Certificate and this Praecipe.

12. Bond on Appeal.

Dated: October 27, 1937.

Joe Crider, Jr.

Clarence B. Runkle

Attorneys for defendant, Massachusetts Bonding and

Insurance Company, a corporation.

[Endorsed] : Received copy of the within Praecipe

this 29th day of October, 1937. Eugene Harpole, attorney

for appellee Filed Oct 30 1937. R. S. Zimmerman Clerk

By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 43 pages, num-

bered from 1 to 43 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; complaint; answer; stipulation of facts;

findings of fact and conclusions of law; judgment; memo-

randum of costs and disbursements; petition for appeal;

assignment of errors; order allowing appeal; bond on

appeal, and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of November, in the year of Our Lord One

Thousand Nine Hundred and Thirty-seven and of our

Independence the One Hundred and Sixty-second.

R. S. ZIMMERMAN,

Clerk of the District Court of the

United States of America, in

and for the Southern District

of CaHfornia.

By

Deputy.
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Note to the Court:

The subject matter of this action and the points made

on this appeal are identical with an appeal taken concur-

rently herewith in United States of America v. Harry H.

Culver and Massachusetts Bonding and Insurance Com-

pany, now pending as No. 8706 in this court, with the

exception only of the amounts involved. The briefs filed

by appellant in the two cases are identical, except as to

said amounts and references to the record. We call this

to the court's attention for the convenience of the court

in disposing of the two appeals, without duplication of

work.
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Jurisdiction.

This is an action by United States of America against

Harry H. Culver and Company as principal, and Massa-

chusetts Bonding and Insurance Company as surety, on a



bond given pursuant to Section 274 (k) of the Revenue

Act of 1926, as amended by Section 502 of the Revenue

Act of 1928, to guarantee the payment by said principal,

as taxpayer, of certain income taxes at the expiration of

an extension granted said principal for the payment of

such taxes. [R. 7, 8; 12-14.]

This appeal is from a final judgment entered August

11, 1937, in favor of appellee (plaintiff below) by the

District Court for the Southern District of California,

Central Division. [R. 30-31.] The case is brought to

this court by petition for appeal, filed October 22, 1937

[R. 34-35], pursuant to the provisions of Section 128 (a)

of the Judicial Code, as amended by the Act of February

13, 1925.

Statement of the Case.

On May 3, 1934, appellee filed a complaint against appel-

lant for recovery on a bond guaranteeing the payment of

certain income taxes after the expiration of an extension

granted Harry H. Culver and Company, the taxpayer, for

such payment. [R. 4-14.] The complaint alleged facts

substantially as follows:

On December 31, 1930, Harry H. Culver and Company

was indebted to the United States in the sum of $34,506.95

on account of deficiencies in income tax for the period

from February 14, 1925, to December 31, 1925, and for

the calendar year 1926, assessed on the Commissioner's

December, 1929, Hst Number 3, 05C and 06C, Sixth Dis-

trict of Cahfornia. There is no issue here concerning the

vahdity of said assessment. [R. 23.]

On January 10, 1930, the United States Collector of

Internal Revenue for the Sixth Collection District of
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California, made demand upon the taxpayer for the pay-

ment of said taxes. [R. 23.]

On or about December 31, 1930, the taxpayer filed an

application to the Commissioner of Internal Revenue for

an extension of time within which to pay said deficiencies

in income tax until February 15, 1932, pursuant to Sec-

tion 272 (j) of the Revenue Act of 1928. Said applica-

tion was granted on February 3, 1931, provided the tax-

payer filed a bond in the penal sum of $41,740.00, guaran-

teeing the payment to it of said taxes on or before Febru-

ary 15, 1932. [R. 24.]

On or about February 15, 1931, the taxpayer, as prin-

cipal, and the appellant as surety, executed and filed said

bond [R. 12-14], and said bond guaranteed the payment

of taxes in the aggregate sum of $34,506.95, on or before

February 15, 1932, plus interest at the rate of 6% per

annum from January 10, 1930. [R. 24-26.]

Pursuant to said application and said bond, said exten-

sion of time for the payment of said taxes was granted.

The principal failed to pay said taxes. [R. 27.]

On November 15, 1933, the Collector of Internal Reve-

nue notified appellant of the failure of the taxpayer to pay

said taxes and said interest, or either of them, and there-

upon demanded payment of the same from appellant as

surety on said bond. [R. 27.] Appellant failed to pay

and this action was instituted.

On February 5, 1936, appellant deposited with the clerk

of said District Court for appellee, the sum of $48,232.02,

which consisted of the penal amount of said bond, $41,-

740.00, plus 7% per annum interest, from November 16,

1933, the date of said demand by appellee upon appellant,

to said 5th day of February, 1936. [R. 20.]



Judgment was entered by said District Court in favor

of appellee and against appellant on August 11, 1937, for

$61,567.54, which consisted of the said penal amount of

said bond, plus interest thereon at 1% per month from

February 15, 1932, to said date of entry of judgment and,

in addition thereto, costs in the sum of $507.49, which in-

cluded clerk's fees of 1% of the amount of said deposit

as a registry fee. [R. 30-32.] The present appeal is

from said judgment.

Appellant contends that the amount of its tender of

February 5, 1936, which was paid to the clerk of the court

of appellee's benefit, was the total amount due from appel-

lant to appellee on said date and consequently a judgment

in favor of appellee and against appellant should not ex-

ceed said amount, and should not include any interest, or

costs, which accrued after that date. In support of this

contention appellant makes three points:

1. The accrual of interest at 1% per month on said

principal amount of tax reached an aggregate sum equiva-

lent to the penal sum of said bond on October 27, 1932,

and no additional interest should have been assessed against

appellant for the period from October 27, 1932, to Novem-

ber 15, 1933, the date of appellee's demand on appellant,

because the effect thereof was to make the amount charge-

able to appellant exceed the penalty of the bond.

2. Interest assessed against appellant after said demand

of November 15, 1933, should have been computed only

upon the penal sum of said bond, and only at the rate of

7% per annum, the legal rate in California, and not at the

rate of 1% per month, and should not have been assessed

beyond February 5, 1936, the date of said tender.
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3. The clerk's registry fee of 1% on the amount of

said payment by appellant should not have been included

in said costs.

In connection with the first proposition just stated, we

now give the following calculation to show that the penal

amount of said bond was reached on October 27, 1932,

by the accrual of interest, at 1% per month, upon said

tax:

Principal amount of tax $34,506.95

Interest at 6% per annum from January 10,

1930 to February 15, 1932 (per terms of

bond) 4,345.03

Total due February 15, 1932 (expiration of ex-

tension period) 38,851.98

Interest on $34,506.95 at 1% per month from

February 15, 1932, to October 22, 1932, $2,888.02

Total (penal amount of bond) $41,740.00

Appellant contends under Point 1 that no interest what-

ever should have been assessed against it between October

27, 1932, when the Government's claim reached the penal

amount of said bond, and November 15, 1933, when de-

mand was made upon appellant by the Government for

payment under the bond.

Specification of Errors to Be Urged.

Appellant's assignment of errors appears at pages 36

and 37 of the record. There are only two assignments of

error, although the first one is divided into three sub-

propositions. Appellant relies upon all of the errors

assigned.
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ARGUMENT.

1-A.

The court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $61,567.54, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $48,232.02, in that:

A. Statutory penal rate of interest at one per cent per

month was included in the judgment for the period prior

to plaintiff's demand upon defendant surety on November

15, 1933, so as to make the aggregate amount of prin-

cipal plus such interest exceed the penal sum of the bond

given by defendant, as surety, and defendant surety was

assessed such penal rate of interest in excess of its bond

penalty prior to plaintiff's demand upon it.

It is a fundamental and elementary rule of suretyship

that the surety cannot be held beyond the penalty of its

bond.

50 C. J. 74, Section 128;

Farmers Co-Operative Mercantile etc. Assn. v.

National Surety Co., 17 Fed. (2d) 527;

American Surety Co. v. U. S., 123 Fed. 287;

Gay V. Milwaukee Brewery, 34 Cal. App. 75, 166

Pac. 1017.

No interest can be assessed against the surety so as to

make the aggregate amount due from the surety exceed

the penal sum of the bond until after demand for perform-

ance has been made upon the surety, as distinct from the
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principal, and the surety has failed and refused to comply

with the demand, in which event interest in addition to

the penal sum of the bond is imposed to penalize the

surety for its refusal to pay on demand. In other words,

interest, which makes the total amount due from the

surety exceed the penalty of the bond, does not arise out

of anything the principal has done, or failed to do, or the

breach by the principal of the obligation secured by the

bond, but is based upon the separate and subsequent de-

fault of the surety. It is based upon the direct obligation

of the surety to pay on demand. It is not based upon any

breach by the principal imputed to the surety by reason of

the guarantee of the bond.

U. S. V. Curtis, 100 U. S. 119;

Black Diamond SS Corp. v. Maryland Fidelity

etc. Co., 33 Fed. (2d) 767.

In American Surety Co. v. Pacific Surety Co., 81 Conn.

252, at 259 (70 Atl. 584), the court states the reason for

the rule thus

:

''The theory upon which this recovery of interest

is permitted is that there has been an unlawful deten-

tion of money after the duty to pay it came into ex-

istence and the interest is allowed as damages

therefor."

The same holding is contained in Blezvett v. Front Street

Cable R. Co., 51 Fed. 625.

In U. S. V. U. S. Fidelity & Guaranty Co., 236 U. S.

512, at page 530, the Supreme Court says:

''Sureties, if answerable at all for interest beyond

the amount of the penalty of the bond given by their

principal, can only be held for such an amount as
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accrued from their own default in unjustly withhold-

ing payment after being notified of the default of the

principal."

In Maryland Casualty Co. v. U. S., 76 Fed. (2d) 626,

an action exactly like the case at bar, the court says:

"So soon as Lindsay (the taxpayer) on May 26,

1928, failed to pay the taxes and interest claimed by

the Commissioner, the bond was forfeited and de-

mand might have been made under it for the amount

thus due not exceeding the penalty. Therefore, this

demand under the bond bore interest at the legal rate

till the amount of the penalty was reached, but no in-

terest in excess of the penalty can be claimed against

the surety until after the notice to it on January 30,

1929, and then only at the legal rate instead of the

tax rate." (Italics ours.)

This last quotation may well be paraphrased to apply to

the case at bar by stating that

"So soon as Harry Culver and Company, on Febru-

ary 15, 1932, failed to pay the taxes and interest

claimed by the Commissioner, the bond was forfeited

and demand might have been made under it for the

amount thus due not exceeding the penalty. There-

fore, this demand under the bond bore interest at the

legal rate, till the amount of the penalty was reached,

but no interest in excess of the penalty can be claimed

against the surety until after the notice to it on

November 15, 1933, and then only at the legal rate

instead of the tax rate."

Section 274k of the Revenue Act of 1926, as amended

by Section 502 of the Revenue Act of 1928, prescribes the

authority for the taking of this bond by the Commissioner

of Internal Revenue and states:
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''If an extension is granted, the Commissioner may

require the taxpayer to furnish a bond in such

amount, not exceeding the total amount of the de-

ficiency, and with such sureties as the Commissioner

deems necessary, conditioned upon the payment of the

deficiency in accordance with the terms of the ex-

tension." (ItaHcs ours.)

The tax here was $34,506.95. The Commissioner, hav-

ing full discretion to determine the amount of the bond,

might have exacted a bond with a penalty twice that

amount. The Commissioner elected not to do this. He

required a bond in the penal sum of $41,740.00, assum-

ing, presumably, that collection would be made with suffi-

cient promptness after any default by Harry Culver and

Company that such amount would be sufficient to pay the

deficiency in tax, plus accrued interest thereon up to the

time of collection. If the Commissioner had seen fit not

to collect from the surety after the default of the principal,

the surety w^ould never have had to pay at all. Since the

Commissioner saw fit to postpone such collection until a

time after the principal amount of the tax, plus accrued

interest, exceeded the penalty of the bond, he cannot col-

lect any interest after such date. The penalty of the bond

here was reached on Octobr 27, 1932. The plaintiff made

no approach to this defendant until more than one year

thereafter, November 15, 1933. Since the determination

of the penal amount of the bond was up to the Commis-

sioner in the first instance, and since the collection of the

amount due from the surety was up to him in the second

instance, it was within his power, first, to impose upon the

surety an obligation sufficient to protect the Government

and, second, to collect on that obligation in due season.
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In this instance the Commissioner failed in either one or

both of these matters.

If we are not right in this proposition then the penal

sum named in the bond is utterly meaningless. Why
specify any amount in the bond at all? Why make refer-

ence in the statute to the amount for which the bond may

be taken? The fact that the amount was specified and

that its specification was contemplated by the statute,

which authorized the taking of the bond, is a sufficient

demonstration of the proposition that that amount consti-

tutes the limit of the surety's liability, at least until the

surety itself was in default in refusing to pay after the

Government's demand, which default is an entirely sepa-

rate and independent and distinct thing from the default

of Harry Culver and Company on the obligation guaran-

teed by the bond.

For these reasons we submit respectfully that the assess-

ment in the judgment of interest against appellant for the

period from October 27, 1932 to November 15, 1933, was

and is erroneous.

I-B.

The court erred in fixing the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $61,567.54, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $48,232.02, in that:

Interest after said date of demand, November 15, 1933,

was calculated and included in said judgment at said

statutory penal rate of one per cent per month, instead of

the legal rate of seven per cent, notwithstanding that such

interest, when added to the principal, aggregated in excess

of the penal sum of said bond.
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The obligation of appellant as surety on this bond is an

entirely separate and distinct obligation and liability from

the tax liability of Harry H. Culver and Company, the

principal in the bond.

United States v. John Barth Co., 279 U. S. 370.

The Supreme Court, in the case last cited, held that

these two liabilities are so separate and distinct that the

action on the bond is subject to a different statute of

limitation than the action to collect the tax.

In the determination of the amount of damages suffered

by the Government, which should be assessed against the

surety because of the principal's breach of the bond in

failing to pay his taxes this court, in United States v.

Kigali and the Fidelity and Deposit Co., 90 Fed. (2d) 929,

held that interest should be collected at the statutory penal

rate of 1% per month. In that case, however, the addi-

tion of interest at this rate to the principal amount of the

tax aggregated an amount still less than the penal amount,

or face amount, of the bond. Consequently, the question

we are now concerned with in the case at bar was not

involved in the Kigali case.

The point we now make, and emphasize most strenu-

ously, is that the amount of such damages that can be

assessed against the surety, however they be calculated

and on whatever rate of interest they be based, is limited

to the face amount of the bond. When that amount has

been reached in this calculation of damages, then nothing

more can be added to the surety's obligation on account

of anything the principal has done, or failed to do, or

on account of any damages sustained by the obligee in the

bond, the Government in this instance, by reason thereof.
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After the face amount of the bond has been reached then

the surety has no additional obhgation, or HabiHty, until

the obligee demands payment of the face amount of the

bond after which, if payment be refused, the surety then

is subject to interest in addition to the face amount of the

bond because of that refusal—its refusal, its default—not

the default of the principal.

This default of the surety being separate and apart

from any default of the principal, and not being a default

in the payment of any tax liability, is not subject to any

statutory rate of interest imposed upon a default in the

payment of the tax liability. This separate liability of the

surety is subject to the same rate of interest as any other

liability upon which the interest rate is not fixed, either

by statute or contract, namely, the legal rate prevailing

in the state where the transaction occurred which in Cali-

fornia was, and is, 7% per annum.

Maryland Casualty Co. v. U. S., 76 Fed. (2d) 626.

The Government cannot blow both hot and cold. After

it has contended successfully, that the bond liability is en-

tirely separate and distinct from the tax liability in order

to gain an advantage in the statute of limitation period,

it cannot then turn right around, when it thinks its ad-

vantage lies in the opposite direction, and say that these

two liabilities are one and the same in order to get the

advantage of a higher interest rate which the tax laws

impose upon the tax liability, than is applicable to the lia-

bility of the surety on the bond.

For this reason the lower court erred in allowing a re-

covery of interest against appellant for the period subse-

quent to November 15, 1933, at the rate of 12% per

annum instead of 7% per annum.
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I-C.

The court erred in fixing- the amount of the judgment

against said defendant and appellant and in favor of plain-

tiff at the sum of $61,567.54, instead of the amount of the

tender made by said defendant on February 5, 1936,

to-wit: $48,232.04, in that:

Interest was assessed at the rate of one per cent per

annum and included in said judgment after the tender by

said defendant on February 5, 1936, of the full amount

then due from said defendant to plaintiff.

If our foregoing contentions be correct, then it follows

necessarily that the amount paid into court by appellant

on February 5, 1936, was the total amount then due

under any circumstances from appellant to appellee and

was consequently the maximum amount for which judg-

ment could then have been entered. As stated previously,

the amount of that tender consisted of the full face amount

of the bond, plus interest at 7% per annum from the date

of the Government's demand upon the surety, November

15, 1933, to the date of the tender, February 5, 1936.

We take it that no citation of authority is necessary on

the simple and well established proposition that when a

defendant actually pays in the full amount for which

judgment can be rendered against him, he is not liable

thereafter for any additional amount, either of interest or

costs. Consequently we contend, under this third sub-

division of our first assignment of error, that the lower

court was wrong in awarding any interest at all against

appellant at any rate, either 7% or 12%, from and after

February 5, 1936.
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II.

The judgment herein includes as one of the items of

costs a clerk's registry fee of one per cent upon the

amount tendered by said defendant and paid into court.

Section 555, subdivision 8, of Vol. 28 U. S. C. A., pro-

vides that the clerk of the District Court shall collect a

registry fee of one per cent of funds handled, except

when such funds are handled on behalf of the United

States.

28 U. S. C. A. 548 provides that the United States

shall not be required to pay any sum, or fee, provided in

that chapter.

When appellant paid to the clerk of the court below the

full amount due on February 5, 1936, the effect was pre-

cisely the same as though judgment had been entered on

that date for the amount which the surety paid. If judg-

ment had been entered, and the surety in obedience thereto

had then made the payment to the clerk, as it might prop-

erly have done, no one would contend that the clerk in

derogation of the statute above cited, could deduct one per

cent from the amount it paid over to the United States

Treasury on account of any registry fee. Consequently,

no registry fee should be included in the cost bill now be-

fore the court.

We assume that if this court agrees with us on the other

points made on this appeal, the lower court's judgment

will have to be reversed to put this case, in reality, back

where it stood on February 5, 1936, and in such event the

cost bill heretofore filed by the Government would be

eliminated automatically and a new cost bill would have to

be filed and at that time this contention can properly be

made in the lower court. We are raising it here only
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because we anticipate some contention from Government

counsel that the registry fee should be deducted and any

directions which this court can properly give in connection

with this appeal will facilitate the final disposition of this

point.

For all the foregoing reasons it is respectfully sub-

mitted that the judgment of the lower court should be

reversed, with instructions to enter judgment in favor of

appellee against appellant for the sum of $48,232.02, plus

such costs only as properly accrued prior to February 5,

1936.

Respectfully submitted,

Joe Crider, Jr. and

Clarence B. Runkle,

Attorneys for Appellant^ Massachusetts Bonding and

Insurance Company.
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Massachusetts Bonding and Insurance Company,

a corporation,

Appellant,

vs.

United States of America,

Appellee.

Upon Appeal from the District Court of the United States for the

Southern District of California, Central Division.

BRIEF FOR THE UNITED STATES.

This is a companion case to the case of Massachusetts

Bonding and Insurance Company, a corporation. Appel-

lant V. United States of America, Appellee, No. 8706.

Opinion Below.

There was no opinion rendered by the lower court.

The court's findings of fact and conckisions of law filed

August 11, 1937, will be found in the record [pp. 22-29].



Jurisdiction.

This is an appeal from the judgment of the District

Court for the Southern District of Cahfornia, Central

Division, entered August 11, 1937 [R. 30-31], in a suit

brought by the United States against Harry H. Culver

and Company, a corporation, as principal, and the Massa-

chusetts Bonding and Insurance Company, a corporation,

as surety, upon a bond given by them to secure an exten-

sion of time for the payment of certain income taxes and

interest assessed against the principal for the years 1925

and 1926. The case is brought to this Court under the

provisions of Section 128 (a) of the Judicial Code, as

amended by the Act of February 13, 1925, c. 229, 43 Stat.

936, by petition for appeal filed October 22, 1937 [R. 34-

35] and allowed October 26, 1937 [R. 38].

Questions Presented.

The questions involved in this case are the same as those

involved in the companion case of the same name, No.

8706, and are set forth in full in the brief of the United

States filed in that case.

Statutes and Regulations Involved.

The statutes and regulations involved are the same as in

the companion case and are set forth in full as an Appen-

dix to the brief of the United States filed in that case.

Statement.

The material facts in this case are identical to those in

the companion case, except as to the amounts and reference

to the record.
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Argument.

The arguments applicable to the appellee's contentions

in this case and the conclusions asked to be drawn there-

from are applicable to its contentions in the companion

case and have been set forth in full in the brief filed in

that case and will not be repeated here.

For the reasons therein set forth we respectfully sub-

mit that the decision of the District Court was correct and

should be affirmed.

James W. Morris,

Assistant Attorney General;

Sewall Key,

Norman D. Keller,

E. E. Angevine,

Special Assistants to the

Attorney General.

Ben Harrison,

United States Attorney;

E. H. Mitchell,

Assistant United States Attorney;

Eugene Harpole,

Special Attorney Bureau of Internal Reveitue,

Attorneys for Appellee.

April, 1938.
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Oltrrmt (Hanvt af App^la

Massachusetts Bonding and Insurance Company,

a corporation,

Appellant,

vs.

United States of America,

Appellee.

REPLY BRIEF OF APPELLANT.

Inasmuch as the issues involved herein and the facts,

except as to specific amounts of money involved, are

identical with the companion case pending concurrently

herewith, Massachusetts Bonding and Insurance Com-

pany, a corporation, appellant, v. United States of Amer-

ica, appellee. No. 8706, appellant adopts the method pur-

sued by appellee and simply makes reference in this

case to its reply brief filed concurrently herewith in

said case No. 8706, which brief covers the situation in-

volved in the instant case.
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For the reasons therein set forth we respectfully sub-

mit that the decision of the District Court is erroneous

and should be reversed with directions to enter a judg-

ment in favor of appellee and against appellant for the

amount tendered by appellant and paid by appellant into

court, without the deduction of any registry fee assessed

as part of the costs.

Respectfully submitted,

Joe Crider, Jr.,

Clarence B. Runkle,

Attorneys for Appellant, Massachusetts Bonding and

Insurance Company.
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APPEARANCES:

GEO. BOUCHARD, Esq.,

JOSEPH D. BRADY, Esq.,

For Petitioner.

I. GRAFF, Esq.,

B. M. BRODSKY, Esq.,

For Respondent.

DOCKET NO. 62273.

H. T. ROBINSON,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

:

Transferred to Mr. Arnold 9/16/35.

1932

Feb. 29—Petition received and filed. Taxpayer noti-

fied. (Fee paid)

" 29—Copy of petition served on General

Counsel.

Apr. 19—Answer filed by General Counsel.

" 27—Copy of answer served on taxpayer—Cir-

* cuit Calendar.

1934

Mar. 30—Hearing set week of June 4, 1934—Bev-

erly Hills, California.
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1934

June 16—Hearing had before Mr. Adams on

merits—submitted. Dockets 62273 and

62274 consolidated for hearing and re-

port. Amended answer to be filed. Peti-

tioner's brief due Aug. 16, 1934. Respond-

ent's brief due Sept. 2, 1934.

" 28—Transcript of hearing of June 16, 1934

filed.

Aug. 13—Brief filed by taxpayer.

Sept. 1—Brief filed by General Counsel.

" 7—Amended answer filed by General Counsel.

" 29—Motion for leave to file amendment to pe-

tition filed by taxpayer—amendment to

petition lodged. 9/29/34 granted.

" 29—Order extending time to file reply brief to

Sept. 29, 1934 entered.

" 29—Reply brief filed by taxpayer.

Oct. 3—Copy of order and reply brief served on

General Counsel.

1936

May 26—Notice of the appearance of eJoseph D.

Brady, counsel for taxpayer, filed.

1937

May 7—Findings of fa,ct and opinion rendered

—

Wm. W. Arnold, Division 12. Decision

will be entered under Rule 50. •

June 28—Notice of settlement filed by General

Counsel.

" 30—Hearing set July 21, 1934 on settlement.

July 21—Hearing had before Mr. Black on settle-

ment under Rule 50^—not contested—re-

ferred to Mr. Arnold for decision.
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1937

July 24—Decision entered—William W. Arnold,

Division 12.

Oct. 21—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by taxpayer.

" 21—Proof of service filed by taxpayer.

" 21—Praecipe with proof of service thereon

filed by taxpayer. [1*]

[Endorsed] : Filed Feb. 29, 1932.

UNITED STATES BOARD OF TAX APPEALS
Docket No. 62273

H. T. ROBINSON,
Petitioner,

v.

COxMMISSIONER OF INTERNAL REVENUE,
Eespondent.

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency dated January 4, 1932, (IT:AR:E-2 RG-
GOD) and as a basis of his proceeding alleges as

follows

:

First : The petitioner is an individual residing at

701 North Belmont Avenue, Los Angeles, California.

"Page numbering appearing at the foot of page of original certified

Transcript of Record.
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Second: The notice of deficiency (a copy of which

is attached and marked Exhibit "A") is dated

January 4, 1932, and was presiunably mailed on

that date.

Third : The taxes in controversy are income taxes

for the calendar years 1927 and 1928 as folows:

1927 $4,883.80

1928 7,595.88

Fourth: The determina,tion of tax set forth in

said notice of deficiency is based upon the following

errors

:

(a) Respondent erred in determining that

in 1927 [2] petitioner and his wife realized a

profit in the transfer by them of certain prop-

erty to Ocean Park Heights Water Company,

Inc.

(b) Respondent erred in determining that

in the year 1928 petitioner realized a profit

from the sale of his stock in Ocean Park

Heights Water Company, Inc.

Fifth : The facts upon which petitioner relies as a

basis of this proceeding are as follows:

(a) In 1927 petitioner organized a corpora-

tion under the laws of California named Ocean

Park Heights Water Company, Inc., and turned

over to said corporation certain property, re-

ceiving in exchange therefor stock and bonds of

said corporation. The Commissioner deter-

mined a profit on this transaction in the sum

of $37,715.43; in determining this profit the

Commissioner used as the cost of the property
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transferred to the corporation the sum of

$35,751.93. Petitioner alleges that the basis of

the property transferred by him and his wife

to said corporation in 1927, after making ad-

justments for depreciation, was not less than

$250,000 and that the petitioner therefore

realized no income from the transaction re-

ferred to.

(b) During the year 1928 petitioner and

his wife sold their stock in Ocean Park Heights

Water Company, Inc., receiving therefor the

sum of $135,392.96. The Commissioner deter-

mined a profit on the sale of this stock in the

sum of $120,470.04 and taxed one-half of said

profit to petitioner. The petitioner alleges that

the cost of the stock sold by him was not less

than $175,000 and that instead of realizing a

profit on said sale he sustained a deductible

loss, which said loss was not claimed by peti-

tioner in his 1928 income tax return. [3]

Wherefore, petitioner prays that this Board may

hear this appeal and determine:

1. That there is no deficiency in income taxes

for the year 1927.

2. That there is no deficiency in income taxes for

the year 1928 ; that petitioner has overpaid his taxes

for said year in the sum of $320.67.

BOUCHARD & BRADY
By GEORGE BOUCHARD

Attorneys for Petitioner

458 South Spring Street

Los Angeles, California
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State of California

County of Los Angeles—ss.

H. T. Robinson, being first duly sworn on oath,

says that he is the petitioner above named ; that he

has read the foregoing petition, and is familiar with

the statements contained therein, and that the facts

stated are true, except as to those facts stated to be

upon information and belief, and those facts he be-

lieves to be true.

H. T. ROBINSON

Subscribed and sworn to before me this 24th day

of Februaiy, 1932.

[Seal] CATHERINE L. FRANCIS
Notary Public in and for the Coimty of Los Ange-

les, State of California.
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EXHIBIT ''A"

Treasury Department

Washington

Office of

Commissioner of Internal Revenue

Address Reply To

Commissioner of Internal Revenue

And Refer To

Jan. 4, 1932

Mr. H. T. Robinson,

701 North Belmont Avenue,

Los Angeles, California.

Sir:

You are advised that the determination of your

tax liability for the years 1923 to 1928, inclusive,

discloses a deficiency of $12,271.42 for the years

1926 to 1928, inclusive, and an overassessment of

$93.19 and penalty overassessed of $23.27 for the

years 1923 and 1925 as shown in the attached state-

ment.

In accordance with section 274 of the Revenue

Act of 1926 and section 272 of the Revenue Act of

1928, notice is hereby given of the deficiency men-

tioned. Within sixty days (not counting Simday

as the sixtieth day) from the date of the mailing

of this letter, you may petition the United States

Board of Tax Appeals for a redetermination of

your tax liability for the years in which a deficiency

is disclosed.

However, If You Do Not Desire to Petition, you

are requested to execute the enclosed agreement
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form and forward it to the Commissioner of In-

ternal Revenue, Washington, D. C, for the atten-

tion of IT :C :P-7. The signing of this agreement

will expedite the closing of your returns by per-

mitting an early assessment of any deficiency and

preventing the accmnulation of interest charges,

since the interest period terminates thirty days

after filing the enclosed agreement, or on the date

assessment is made, whichever is earlier; Whereas

If No Agreement Is Filed, interest will accmnulate

to the date of assessment of the deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By J. C. WILMER
Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 874 [5]
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IT:AE:E-2

RD-60D
In re: Mr. H. T. Robinson,

701 North Belmont Avenue,

Los Angeles, California.

Tax Liability

Penalty

Tax Tax Over- Over-

Y-ear Assessed Liability assessment assessed Deficiency

1923 $298.21 $205.12 $93.09 $23.27

1924 none none none

1925 299.64 299.54 0.10

1926 450.97 563.38 $112.41

1927 166.03 5,049.83 4,883.80

1928 320.67 7,595.88 7,275.21

Totals $1,535.52 $13,713.75 $93.19 $23.27 $12,271.42

The report of the internal revenue a,gent in charge

at Los Angeles, California, for the years 1923 to

1928, inclusive, has been reviewed and. approved by

this office.

The adjustments proposed for the year 1923 have

been explained in previous correspondence to you.

1926

Computation of Tax

Net income per return $15,595.19

Add:

(a) Salary 1,455.91

Net income adjusted $17,050.10'

Less:

Personal exemption 3,500.00
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Balance subject to normal tax

Normal tax at 11/2% on $4,000.00

Normal tax at 3% on $4,000.00

Normal tax at 5% on $5,550.10

Surtax on $17,050.10

Total

Less: Ea,rned income credit

Tax liability

Tax assesed

Deficiency in tax

Explanation of Change

(a) The salary of $1,455.91 received from the

American Institute of Mentalism by your wife was

not reported in the joint return.

1927

Computation of Tax

Net income per return $10,916.38

Add:

(a) Salary 3,117.17

$13,550.10

$ 60.00

120.00

277.50

111.50

$ 569.00'

5.62

$ 563.38

450.97

$ 112.41

[6]

Total $14,033.55

Deduct

:

(b) Taxes 100.00

Ordinary income adjusted $13,933.55
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Add:

(c) Capital net gain 37,715.^:3

Total income $51,648.98

Less:

Capital net gain 37,715.43

Income subject to surtax $13,933.55

Less:

Personal exemption 3,500.00

Balance subject to normal tax $10,433.55

Normal tax at 11/2% on $4,000.00 $ 60.00

Normal tax at 3% on $4,000.00 120.00

Normal tax at 5% on $2,433.55 121.68

Surtax on $13,933.55 39.34

Tax at 121/2% on $37,715.43, capital net

gain 4,714.43

Total $5,055.45

Less:

Earned income credit per return 5.62

Tax liability $5,049.83

Tax assessed 166.03

Deflcienoy in tax $4,883.80

[7]
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Computation of Earned Income Credit

Earned net income $5,000.00

Less:

Personal exemption and credit for

dependents 3,500.00

Income subject to normal tax $1,500.00

Normal tax at 11/2% on $1,500.00 $ 22.50

Total tax $ 22.50

Credit of 25%. $ 5.62

Explanation of Changes

(a) The salary of $3,117.17 received by your

wife from the American Institute of Mentalism

was not reported on your joint return.

(b) Taxes paid in the amount of $100.00 which

you failed to deduct on your return have been

allowed.

(c) Tlie profit on the sale of the Ocean Park

Heights Water Company, Incorporated, has been

computed under the provisions of section 203(d)

of the Revenue Act of 1926. From the information

available, it appears that you and your wife were

the sole owners of the Ocean Park Heights Light

and Water Company (nor incorporated) and in

1927 you formed the Ocean Park Heights Water

Company, Incorporated, turning over the property

of the old company, and receiving all the stock of

the new company, and the proceeds from the sale

of $80,000.00 face value of its bonds, amomiting to

$73,467.36.



Comm^r of Internal Revenue 13

Selling price—1250 shares (par value

$100.00) of stock of the Ocean

Park Heights Water Company, In-

corporated (total issue) None

Proceeds from sale of $80,000.00 par

value of Ocean Park Heights Water

Company, Incorporated bonds $73,467.36

Total $73,467.36

Cost of property 35,751.93

Profit $37,715.43

1928

Net income per return $27,834.69

Add:

(a) Interest $2,400.00

(b) Dividends $3,500.00 5,900.00

Total $33,734.69

[8]

Brought Forward $33,734.69

Deduct

:

(c) Profit on stock trans-

ferred to capital net

gain $20,983.59

(d) Error on return 5.00 20,988.59

Ordinary income $12,746.10

Less %, Mrs. H. T. Robinson 6,373.05

Ordinary income adjusted $ 6,373.05
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(e) Capital net gain $120,470.04

Less 1/2, Mrs. H. T.

Robinson 60,235.02 60,235.02

Total income adjusted $66,608.07

Less:

Capital net gain 60,235.02

Ordinary income $ 6,373.05

Less

:

Personal exemption 1,750.00

Balance subject to normal tax $ 4,623.05

Normal tax at li/o^o on $4,000.00 $ 60.00

Normal Tax at 3% on $623.05 120.00

Tax at 121/2% on $60,235.02 7,529.38

Total $ 7,608.07

Less

:

Earned income credit (computation

attached) 12.19

Tax liability $ 7,595.88

Tax assessed 320.67

Deficiency in tax $ 7,275.21

Computation of Earned Income Credit

Earned net income $ 5,000.00

Less

:

Personal exemption 1,750.00

Balance $ 3,250.00

Normal tax at 11/2% on $3,250.00 $ 48.75

Earned income credit, 25% of $48.75 $ 12.19
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Explanation of Changes

(a) Interest in the amount of $2,400.00 reported

as part of the profit from sale of stock has been

added to the interest received reported on your

return. [9]

(b) This item represents a note given you^ for

services rendered, and has been paid. This distribu-

tion was in the form of a dividend and while the

amount was received subsequent to the sale, it is

considered to have accrued prior to that date.

(c) The profit from the sale of stock of the

Ocean Park Heights Water Company was reported

on your return as ordinary income. However, this

is capital net gain and has been taxed as such.

(d) The total on line 10 of your return was

reported at $31,680.34, whereas the correct amount

is $31,675.34, an overstatement at $5.00.

(e) You reported profit of $10,491.79 from the

sale of your stock of the Ocean Park Heights

Water Company, Incorporated. The cost of this

stock has been applied against the proceeds received

from the sale of this company's bonds, received in

1927. Therefore, the proceeds received from the

sale of the common stock represents profit.
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Received $135,392.96

Add:

Advances in aid of con-

struction $9,657.35

Deduct

:

Interest on note trans-

ferred to line 3 of re-

turn. See (a) above 2,400.64 7,256.71

Total $142,649.67

Less

:

Cost of five acres, Charnock Road,

not reported as cost 22,179.63

Profit, capital net gain $120,470.04

You are advised that in your 1928 case the

period of limitation upon assessment and collection

as provided in section 275 has l)een extended one

year by joint resolution of Congress approved by

the President June 16, 1930.

The overassessments shown herein will be made

the subject of certificates of overassessment, which

will I'each you in due course through the office of

the collector of internal revenue for your district,

and will be applied by that official in accordance

with section 284 of the Revenue Act of 1926.

The privilege to appeal to the Board referred to

on page 1 of this letter does not apply to overassess-

ments of tax since the Revenue Act of 1926 does

not provide for any appeal on an overassessment.

[10]
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[Title of Court and Cause.]

[Endorsed]: Filed Apr. 19, 1932.

ANSWER.

The Commissioner of Internal Eevenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, for answer to the petition of

the above-named taxpayer, admits and denies as

follot\'s

:

1. Admits the allegations contained in Para-

graph 1.

2. Admits the allegations contained in Para-

graph 2.

3. Admits the allegations contained in Para-

graph 3.

4. Denies that he erred in determining the tax

set forth in said notice of deficiency, and further

denies that he erred as alleged in Paragraphs 4(a)

and 4(b) of the petition.

5. Denies each and every material allegation

contained in Paragraphs 5(a) and 5(b) of the peti-

tion.

6. Denies generally and specifically each and

every material allegation contained in taxpayer's

petition not hereinbefore admitted, qualified or de-

nied.

Wherefore, it is prayed that the Board rede-

termine the amount of the deficiencies involved in

this proceeding to be equal to the respective

amounts determined by the Commissioner, plus any

additional amounts which may arise from the cor-
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rection of any error or errors that may have been

committed by the Commissioner. Claim is hereby

asserted for the increased deficiencies, if any, re-

sulting from such re-determination.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Coimsel:

JOHN H. PIGG,

Special Attorney,

Bureau of Internal Revenue.

4/18/32 [11]

[Title of Court and Cause.]

[Endorsed] : Filed Sept. 7, 1934.

AMENDED ANSWER.

The Commissioner of Internal Revenue, by his

attorney, Robert H. Jackson, Assistant General

Counsel for the Bureau of Internal Revenue, for

amended answer to the petition filed in the above-

entitled appeal, admits and denies as follows:

1. Admits the allegations contained in para-

graph 1 of petition.

2. Admits the allegations contained in para-

graph 2 of petition.

3. Admits the allegations contained in para-

graph 3 of petition.

4. Denies that respondent erred in the manner

alleged in sub-paragraphs (a) and (b) of Para-

graph 4 of the petition.
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5. Denies each and every material allegation

contained in sub-paragraphs (a) and (b) of Para-

graph 5 of the petition.

6. Denies generally and specifically each and

every allegation contained in the petition not here-

inbefore admitted, qualified or denied.

7. As a separate and affirmative claim the re-

spondent alleges that petitioner realized a net gain

in 1928 of $120,470.04 from the sale by him of

1,250 shares of stock of Ocean Park Heights Water

Company, Inc.; that the respondent included only

one-half of said net gain in the taxable income of

the petitioner for the year 1928 and included the

other one-half of said net gain in the taxable in-

come of his wife, Mrs. A. D. Robinson, [12] on

the erroneous assumption and belief that each

owned a half interest in said stock; that the peti-

tioner was the sole owner of said stock and is,

therefore, taxable upon the whole of said net gain;

that the resulting deficiency for 1928 is greater

than that shown in the deficiency notice.

Wherefore, it is prayed that the Board rede-

termine the amount of the deficiencies involved in

this proceeding to be equal to the respective

amomits determined by the Commissioner, plus an

additional amount for 1928 arising from the cor-

rection of the error committed by the Commis-

sioner as heretofore alleged. Claim is hereby as-
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serted for tlie increased deficiency resulting from

such redetermination.

(Signed) ROBERT H. JACKSON
Assistant General Counsel

for the

Bureau of Internal Revenue

Of Counsel:

I. GRAFF,
Special Attorney,

Bureau of Internal Revenue,

ike 9-6-34 [13]

[Title of Court and Cause.]

[Endorsed]: Lodged Sept. 29, 1934. Filed Sept.

29, 1934.

AMENDMENT TO PETITION.

In the alternative, petitioner claims a loss on

the sale in 1927 of $80,000 face value of bonds for

$73,467.36 in the amount (if any) that the Board

may find that the basis for said bonds is in excess

of $73,467.36.

GEORGE BOUCHARD
Attorney for Petitioner

c/o Bouchard & Brady,

458 South Spring Street,

Los Angeles, California.

[14]



Comm'r of Internal Revenue 21

[Title of Court and Cause.]

Docket Nos. 62273, 62274. Promulgated May 7, 1937

FINDINGS OF FACT AND OPINION

Where subdividers transferred property to peti-

tioner in aid of construction in consideration of

petitioner's promise to furnish an adequate supply

of water to consumers in the subdivisions, and p<'ti-

tioner later transferred the plant, including the

property received from the subdividers, to a corpo-

ration for all its stock and bonds and its assuiiij)-

tion of the agreement to supply water, held, the as-

sumption of the agreement to supply water consti-

tuted a return of the cost to petitioner for the

property so acquired, and petitioner's base on sub-

sequent sale of the stock and bonds received in

exchange for his assets was the cost of the assets

exclusive of the value of the property received from

the subdividers.

George Bouchard, Esq., and Joseph D. Brady,

Esq., for the petitioners.

I. Graff, Esq., for the respondent.

These proceedings are for the redetermination of

deficiencies against H. T. Robinson for the years

1927 and 1928 in the respective amounts of $4,883.80

and $7,595.88, and against A. D. Robinson for the

year 1928 in the sum of $7,595.88. At the hearing

the respondent amended his answer to increase the

deficiency against petitioner H. I\ Robinson for

the year 1928 in an amount equal to the deficiency

asserted against petitioner A. D. Robinson, the de-

ficiency having been asserted against her on the

erroneous assumption that she owned a one-half in-
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terest in certain stock, whereas petitioner H. T.

Robinson was the sole owner of said stock.

The question presented for decision is whether the

vahie of certain water mains, pipe lines, and other

connections paid for by certain subdividers and

transferred to petitioner H. T. Robinson may be

included for the purpose of determining gain or

loss on the subsequent sale of certain bonds and

stock for which said assets [15] were exchanged.

The respondent admits in his brief that none of the

profit derived from the sale of said bonds and stock

is taxable to petitioner A. D. Robinson. The word

"petitioner" as used hereinafter in our findings of

fact, unless otherwise specified, refers to H. T.

Robinson.

Findings of Fact.

Petitioner, H. T. Robinson, is a resident of Los

Angeles, California. In 1921 he became the sole

owner of a public utility business operated as a

sole ])roprietorship under the assimied name of

Ocean Park Heights Land & Water Co. Its busi-

ness was the furnishing of water to a certain terri-

tory located near the city of Venice, California.

Its business was subject to the rules and regulations

of the Railroad Commission of the State of Cali-

fornia.

During the period January 1, 1922, to May 1,

1927, several real estate subdividers who had opened

residential subdivisions in the neighborhood of

Venice, California, came to the petitioner with the

request that he furnish water to their various sub-

divisions. In order to do this it was necessarv for
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the petitioner to have the territory covered by his

franchise extended and to acquire extra wells in

order to produce more water. Petitioner's franchise

was extended to cover the territory embraced in

these various subdivisions pursuant to an order of

the Railroad Commission of California. Written

contracts were entered into between the petitioner

and the various subdividers under the terms of

which the subdividers agreed to pay the cost of

stalling all the necessary water mains, pipes, canals,

and other connections necessary for the furnish-

ing of water and to transfer the title to such prop-

erty upon completion to the petitioner, and the peti-

tioner agreed to furnish an adequate water supply

to subdividers and to keep such proi3erty in repair.

In some instances the contracts provided that the

subdividers themselves should install the necessary

connections, pay the cost thereof, and transfer title

to the property to the petitioner ; in other instances,

the contracts provided for the petitioner to install

the necessary connections and for reimbursement

of the cost by the subdividers and transfer of title

to petitioner.

The total net cost to the various subdividers of

the water mains, pipes, and other comiections in-

stalled by them between January 1, 1922, and May
1, 1927, was $170,439.93. Title to all of these water

mains, pipes, and comiections was duly transferred

to the petitioner by the several subdividers. The

fair market value of the property so transferred

to the petitioner was at least $170,439.93.
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The contracts entered into between the taxpayer

and the various subdividers and the transfer by

the latter to the petitioner of title [16] to these

properties were approved by the Railroad Commis-

sion of California and the cost of such improve-

ments was reported to the Railroad Commission of

California in the amount of $170,439.93.

The expense of maintaining these improvements

was borne by the taxpayer after title to them was

transferred to him. The persons using water on

the premises on which these various improvements

were located received no concessions from the peti-

tioner by way of reduced rates. They paid the same

rates as other consumers in that area paid.

On May 1, 1927, petitioner organized the Ocean

Park Heights Water Co., Inc., under the laws of

California. He transferred to this corporation the

entire assets of the Ocean Park Heights Land &
Water Co., receiving in exchange therefor bonds

of the corporation of the face value of $100,000

and 1,250 shares of the common capital stock. After

this transfer the petitioner was the owner of all

of the outstanding stock and bonds of the corpora-

tion. Included in the assets transferred to the cor-

poration were the water mains, pipes, and con-

nections, title to which had been transferi'ed to

petitioner by the various subdi\iders. The issuance

by the corporation of all of its stocks and bonds

to petitioner in exchange for the assets of the

Ocean Park Heights Land & Water Co. was ap-

proved by the California Railroad Commission.
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Later in 1927 the petitioner sold bonds of the

Ocean Park Heights Water Co., Inc., of the par

vahie of $80,000 for $73,467.36. The petitioner and

his wife, A. D. Robinson, filed a joint income tax

return for the year 1937. No t-'ain or loss was re-

ported in that I'eturn from the sale of the bonds.

The respondent determined that petitioner realized

a profit of $37,715.43 from the sale of the bonds,

being the excess of $73,467.36, the amount received

for the bonds, over the sum of $35,751.93, the cost

to the petitioner, as determined by the Commis-

sioner, of the property transferred by the petitioner

to the Ocean Park Heights Water Co., Inc. The

basis of $35,751.93 did not include the value or cost

of the water mains, pipe lines, and connections

transferred to the petitioner by the various real

estate subdividers and by the petitioner to the

Ocean Park Heights Water Co., Inc., but repre-

sented only the cost to the petitioner of other

property transferred by him to the Ocean Park

Heights Water Co., Inc. The deficiency for the year

1927 is due in part to the respondent's action in

including in the taxable income of petitioner and

his wife, for the year 1927, a gain of $37,715.43

from the sale of said bonds, which the Commissioner

taxed at capital gain rates.

In computing the deficiency of petitioner for the

year 1927 the respondent made an adjustment in

the amount of $17,906.32, representing depreciation

on petitioner's assets for the years 1923 to May 1,

1927, inclusive. [17]
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In ]I928 the petitioner sold all of his stock in the

Ocean Parl^ Heights Water Co., Inc., for a net

selling price of $120,470.04. The petitioner and

his wife filed separate income tax returns for the

year 1928. Each reported as ordinary gain from

the sale of the stock the sum of $20,983.59. The re-

spondent treated the entire sales price as gain and

included one-half thereof, or $60,235.02, in the tax-

able income of each, the petitioner and his wife,

and taxed same at capital gain rates.

Opinion.

Arnold : The petitioner contends that the amount

of $170,439.93, representing the cost of the assets

transferred to him by the subdividers in aid of

construction, and thereafter transferred by him

to the corporation together with other assets of

the water company, for the bonds and stock of the

corporation, was an expenditure properly charge-

able to his capital account and should be included

in his basis for determining loss or gain on the

sale of said bonds and stock under section 202 (a)

and (b). Petitioner further argues that these as-

sets transferred to him in aid of construction con-

stituted a gift to him and under section 204 (a)

(2) of the Revenue Act of 1926 may be included

in his basis at their cost to the transferors.

The respondent contends that the transfer of

these assets by the subdividers to petitioner was

for a valuable consideration and not a gratuitous

transfer or gift within the meaning of the above

cited section of the statute and cites numerous cases

to the effect that a gift must not have considera-
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tion. He further contends tliat petitioner acquired

the water mains, pipe Hnes, and connections with-

out cost to him, and, therefore, their costs shoukl

not be considered in determining gain or loss on

the sale of the stock and bonds here in question.

Petitioner cites Edwards v. Cuba Railroad Co.,

268 U. S. 628, as controlling. That case does an-

swer the question we have to decide here. There,

physical properties and money subsidies paid to

the Cuba Railroad Co. by the Republic of Cuba

were held not income to the donee within the i^ean-

ing of the Sixteenth Amendment. In the opinion

the Court said;

* * * Such aids, gifts and grants from the

government, subordinate political subdivisions

or private sources—whether of land, other

property, credit or money—in order to induce

construction and operation of railroads for the

service of the public are not given as mere

gratuities. Burke v. Southern Pacific R. R.

Co., 234 U. S. 669, 679, 34 S. Ct. 907, 58 L. Ed.

1527; Louis\dlle & Nashville R. R. v. United

States, decided March 2, 1925, 267 U. S. 395,

45 S. Ct. 233, 69 L. Ed. 678. * * * The sub-

sidy payments taxed were not made for serv-

ices rendered or to be rendered. They were not

profits or gains from the use or operation of

the railroad, and do not constitute income witli-

in the meaning of the Sixteenth Amendment.

See Stratton's Independence v. [18] Howbert,

231 U. S. 399, 415, 34 S. Ct. 136, 58 L. Ed. 285;

Eisner v. Macomber, 252 U. S. 189, 207, 40 S.
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Ct. 189, 64 L. Ed. 521, 9 A. L. R. 1570; Mer-

chants' Loan & Trust Co. v. Smietanka, supra.

The donations in aid of construction were treated

by the Supreme Court as constituting reimburse-

ment for capital expenditures. The Court pointed

out that ''Neither the laws nor the contracts indi-

cate that the money subsidies were to be used for

the payment of dividends, interest or anything else

properly chargeable to or payable out of earnings

or income." To the same effect is Liberty Light &

Power Co., 4 B. T. A. 155. See also El Paso Elec-

tric Co., 10 B. T. A. 79; Tampa Electric Co., 12

B. T. A. 1002; Frank Holton & Co., 10 B. T. A.

1317.

The property in question was not given petitioner

for services rendered or to be rendered to the sub-

dividers. The service which petitioner was obli-

gated to render was supplying water to the con-

sumers in the subdivision, who paid the regular

rates for water which obtained in that area. The

property received represents the measure of cost

of additional water mains and equipment which

petitioner would have had to make in order to

supply the subdivisions with water and is in the

nature of reimbursement for construction costs.

Edwards v. Cuba Railroad Co., supi'a. It became

a part of petitioner's water system which was oper-

ated as a unit and from which income was derived.

The respondent's argument that because a lessee

is not entitled to claim depreciation on leased prop-

erty, the petitioner is not entitled to a basis on the

property transferred to him, is not convinciug. Tlie
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lessee is held not entitled to depreciation because

he does not o\\ti the property, but the petitioner

became the owner of the propei'ty transferred to him

by the subdividers and it was a part of the capital

used in his ])usiness. Ownership and not posses-

sion is the test in determining whether assets used

in business are subject to depreciation, and where

the owner of property used in business has paid

a consideration for it he is entitled through depre-

ciation to recover the value of the consideration

paid.

The respondent argues that the transfer of the

pipe lines, water mains, etc., was not a gift to peti-

tioner, but was for a valuable consideration. At

the same time he contends that they cost him

nothing. We do not think these positions are con-

sistent. We think it clear that the transaction lu^-e

Avas not a gift in the sense that it was a gratuity.

Burke v. Sonthern Pacific Railroad Co., 234 U. S.

669; Louisville & Nashville Railroad v. United

States, 267 U. S. 395; Edwards v. Cuba Railroad

Co., supra. The "donors" did not intend to make

such a gift to petitioner. The relationship of the

parties negatives any such intent. Both were in-

terested in the [19] benefits they hoped to reap by

the arrangements. There was, as argued by the

i-espondent, valuable consideration flowing to the

subdividers from petitioner for the transfer of the

property here in question. The parties were deal-

ing at arm's length. The subdividers needed water

to enable them to promote the subdivisions and they

agreed to pay the cost of installing all the necessary
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mains, pipes, and connections, and to transfer title

to such property to the petitioner. The petitioner

agreed to maintain the property and to furnish an

adequate water supply to the subdivisions. This

promise constituted consideration for the property

received. Hiese contracts under which the gifts or

gTants in aid were made were, we think, valid and

enforceable. The grantors having performed could

require the petitioner to do so or respond in

damages.

There was, therefore, a mutual consideration be-

tween the parties and in the absence of any evidence

to the contrary we assume that there was a quid

pro quo, and that the obligation of petitioner was

equal to the value of the property received. In

other words, consideration given by petitioner was

reasonably worth what the subdividers paid for it.

The parties themselves so considered it, or they

would not have entered into the arrangements. That

consideration was petitioner's enforceable promise

to perform. The subdividers undoubtedly hoped to

recover the cost to them of the donations through

the increased value of the property supplied with

water.

The fair market value of the property transferred

to petitioner in aid of construction was, when trans-

ferred to him, equal to its cost or $170,439.93. This

was the value of the consideration given by the sub-

dividers and we think must be regarded as repre-

senting the value of the consideration given by

petitioner or the cost basis of the property trans-

ferred in the hands of petitioner. The cost to peti-
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tioner of the water plant or assets transferred, ex-

clusive of the donations in aid of construction was

$35,751.93. This gives a total cost basis to petitioner

of the assets transferred to the corporation for its

stock and bonds of $206,191.86.

The statute is designed to tax the profit realized

upon the sale or disposition of property and such

profit is determined as the difference between the

cost of the property and the amount so realized.

A taxpayer is entitled to recover his cost as capital.

The consideration given by petitioner was his

obligation under the contract to furnish an adequate

supply of water to the subdivisions, which was

executory and continuing. He is entitled to recover

the value of this consideration. The expenditure

made for any additional wells and for extending the

water mains to the subdivisions has been capitalized

and is included in the $35,751.93, allocated to the [20]

valiiie of the assets transferred to the corporation, ex-

clusive of the donations in aid of construction. The

corporation took over the water plant as a going

concern and the assets were transferred to it. It,

therefore, assumed the executory obligation of peti-

tioner under the contracts with the subdividers, and

relieved petitioner of any further performance

thereunder. Petitioner, therefore, received in ex-

change for the assets of the water system not only

the stock and bonds of the corporation, but was re-

lieved at that time of performance under the con-

tract \\itli the subdividers. This assumption of per-

foi'manc(^ constituted a full recovery of the consid-

eration given by him for the donations in aid of
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construction. Thereafter the only part of his cost

not recovered was the $35,751.93. This he is entitled

to recover upon the sale of the stock and bonds

which he received in the exchange. The difference

between this amount and the amount received on

disposition of the stock and bonds constitutes capi-

tal gain and is subject to tax. The transaction was

similar to a sale where the purchaser assumes a

mortgage and relieves the seller of liability, cf . Brons

Hotels, Inc., 34 B. T. A. 376; Hendler v. United

States, 17 Fed. Supp. 558. This reduced petitioner's

cost basis to $35,751.93, which- amount he is entitled

to recover upon the sale of the stock and bonds re-

ceived in exchange for the assets of the water com-

pany.

As to A. D. Robinson, we find there is no de-

ficiency.

Decision will be entered under Rule 50. [21]
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United States Board of Tax Appeals

Docket No. 62,273

H. T. ROBINSON,
Petitionei',

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

The Board having promulgated its decision under

Rule 50 in the above entitled proceeding on May 7,

1937, and the respondent having filed his notice of

settlement and recomputation mider Rule 50 on

June 28, 1937, the proceeding was called for hearing

upon such computation on July 21, 1937, at which

time, no notice and recomputation having been filed

by the petitioner and the computation of the re-

spondent not having been contested, the premises

being considered, it is

Ordered and Decided as follows

:

Calendar Year 1927

Income Tax Liability $5,049.83

Tax Assessed 166.03

Deficiency in Tax $4,883.80

Calendar Year 1928

Income Tax Liability $15,125.26

Tax Assessed 320.67

Deficiency in Tax $14,804.59

[Seal] (Signed) WILLIAM W. ARNOLD
Member.

Entered Jul 24 1937. [22]
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[Endorsed] : Filed Oct. 21, 1937.

[Title of Court and Cause.]

PETITION FOR REVIEW OF DECISION OF
THE BOARD OF TAX APPEALS AND AS-

SIGNMENTS OF ERROR.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

Your petitioner, H. T. Robinson, respectfully

shows

:

I.

This is a proceeding for review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit of a decision of the United States Board of

Tax Appeals entered on July 24th, 1937 and rede-

termining a deficiency in income taxes for the years

1927 and 1928 against the petitioner in the amount

of $4,883.80 and $14,804.59 respectively.

II.

Your petitioner is a resident and inhabitant of

Los Angeles, Los Angeles County, California.

III.

The nature of the controversy is as follows:

In 1921 petitioner became the sole owner of a

public utility business operated as a sole proprietor-

ship imder the name of Ocean Park Heights Land

& Water Co. Its business was the furnishing of

water to certain territory located near Venice, [23]

California, and its business was subject to the rules

and regulations of the Railroad Commission of

California.
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During the period January 1, 1922 to May 1,

1927 several real estate subdividers who had opened

residential subdivisions in the neighborhood of

Venice requested petitioner to furnish water to their

vaiious properties. In order to do this it w^as neces-

sary for petitioner to have the territory covered by

his franchise extended and to acquire extra wells in

order to pi'oduee more water. His franchise was ex-

tended by the Railroad Commission to cover the

territory embraced in these subdivisions. Contracts

were entered into betw^een petitioner and the various

subdividers under the terms of which the latter

agreed to pay the cost of installing all the necessary

water mains, pipes, canals and other connections

necessary for the furnishing of w^ater and to trans-

fer the title to such property upon completion to

petitioner, and petitioner agreed to furnish an ade-

quate w^ater supply to these subdividers and to keep

the property in repair.

The net cost to the various subdividers of the

w^ater mains, pipes and other comiections installed

by them between January 1, 1922 and May 1, 1927

w^as $170,439.93. Title to all of these water mains,

pipes and connections was duly transferred to the

petitioner by the subdividers. The contracts between

petitioner and the subdividers and the transfers by

the latter to the petitioner were approved by the

Railroad Commission of California. The persons

using water on the premises on which these improve-

ments were located paid the same rates as other

consumers in that ai-ea paid. [24]
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On May 1, 1927, petitioner organized the Ocean

Park Heights Water Co., Inc., under the laws of

California. He transferred to this corporation the

entire assets of the proprietorship recei\dng in ex-

change therefor bonds of the corporation of the face

value of $100,000.00 and 1,250 shares of the common
stock. After the transfer he was the owner of all

the outstanding bonds and stock of the company.

Included in the assets transferred to the corporation

were the water mains, pipes and connections, title to

which had been transferred to petitioner by the

various subdividers. The issuance of stock and

bonds to petitioner in exchange for the assets was

approved by the California Railroad Commission.

Later in 1927, petitioner sold $80,000.00 par value

bonds of the company for $73,467.36. The respond-

ent determined that petitioner realized a profit of

$37,715.43 from the sale of the bonds, being in ex-

cess of $73,467.36, the amount received for the bonds

over the sum of $35,751.93, the cost to the petitioner

as determined by the Commissioner of the prop-

erty transferred by petitioner to the corporation.

This ba,sis did not include the value or cost of the

water mains, pipe lines and connections transferred

to the petitioner by the various real estate subdi-

viders and by him to the corporation.

In 1928 petitioner sold all of his stock in the com-

pa)iy for a net selling price of $120,470.04. The

Commissioner treated the entire sales price as gain.

On May 7th, 1937 the United States Board of Tax

Appeals promulgated its opinion wherein it sus-

tained the action of the [25] Commissioner with re-
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spect to both years involved and on July 24th, 1937

entered its final order determining the deficiencies

above set forth.

IV.

The petitioner being aggrieved by the conchisions

of law contained in the opinion of the Board of Tax

Appeals and by its order of redetermination desires

to obtain a review thereof by this Court.

Petitioner's assignments of error are as follows:

(1) The Board of Tax Appeals erred in de-

termining that petitioner was not entitled to in-

clude the value of the water mains, pipe lines and

other connections paid for by certain subdividers

and transferred to him for the purpose of determin-

ing his gain or loss in the subsequent sale of the

bonds and stock for which said assets were ex-

changed.

(2) The Board of Tax Appeals erred in deter-

mining that petitioner realized a profit on the sale

of the bonds in 1927.

(3) The Board of Tax Appeals erred in deter-

mining that petitioner realized a profit upon the

sale of his stock in 1928.

(4) The Board of Tax Appeals erred in deter-

mining a deficiency in income tax from the peti-

tioner for the years, 1927 and 1928.

^Hierefore, your petitioner prays that this Court

may [26] review the action of the Board of Tax Ap-

peals in this cause, reverse the decision of the Board

and direct the entry of the decision by said Board

in favor of petitioner determining that there is no

deficiencv in income taxes for the vears 1927 and
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1928 clue from the petitioner and for such other and

further relief as to this Court appears proper.

GEORGE BOUCHARD
DANA LATHAM

Attorneys for Petitioner,

1112 Title Guarantee Bldg.,
j

Los Angeles, California.

State of California

County of Los Angeles—ss.

George Bouchard, being first duly sworn on oath,

deposes and says:

I am one of the attorneys for the petitioner in

this proceeding. I prepared the foregoing petition

and am familiar with the contents thereof. The al-

legations of fact contained therein are true to the

best of my knowledge, information and belief. This

petition is not filed for purposes of delay and I be-

lieve that petitioner is justly entitled to the relief

sought.

GEORGE BOUCHARD
Subscribed and sworn to before me this 14th day

of October, 1937.

[Seal] ISOBEL V. HUGHES
Notary Public in and for said County and State.

[27]
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[Endorsed] : Filed Oct. 21, 1937.

[Title of Court and Cause.]

NOTICE OP FILING PETITION FOR
REVIEW.

To the Commissioner of Internal Revenue, Wash-

ington, I). C:

You are hereby notified that H. T. Robinson did

on the 21st day of October, 1937 hie with the Clerk

of the United States Board of Tax Appeals at

Washington, D. C, a petition for review by the

United States Circuit Court of Appeals for the

Ninth (circuit of the decision of the Board here-

tofore rendered in the above-entitled case. A copy

of the petition for review and the assignments of

error a,s filed is attached and served upon you.

Dated: October 14th, 1937.

GEORGE BOUCHARD
DANA LATHAM

Attorneys for Petitioner

1112 Title Guarantee Bldg.,

Los Angeles, California.

Ser\'ice of the above and foregoing notice to-

gether with a copy of the petition for review and

assignments of error mentioned therein is acknowl-

edged this 21st day of October, 1937.

J. P. WENCHEL
Attorney for Respondent

upon Review. [28]
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[Endorsed]: Filed Oct. 21, 1937.

[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver

to the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, copies duly certified

as correct of the following documents and records

in the above-entitled cause in connection with the

petition for review by the said Circuit Court of

Appeals for the Ninth Circuit, heretofore filed by

the petitioner, H. T. Robinson:

(1) Docket entries of the proceeding before the

Board.

(2) Pleadings before the Board.

(3) Findings of fact, opinion and decision of

the Board.

(4) Petition for review together with proof of

ser\dce of notice of filing petition for review and the

service of a copy of petition for review.

(5) This praecipe.

GEORGE BOUCHARD
DANA LATHAM

Attorneys for Petitioner,

1112 Title Guarantee Bldg.,

Los Angeles, California. [29]

Service of a copy of the within praecipe is hereby

admitted this 21st day of October, 1937.

J. P. WENCHEL
Counsel for Respondent. [30]
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CERTIFICATE

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 30, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings on

hie and of record in my office as called for by the

Praecipe in the appeal (or appeals) as above num-

l)ered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 4th day of November, 1937.

[Seal] B. D. GAMBLE
Clerk, United States Board

of Tax Appeals.

[Endorsed]: No. 8710. United States Circuit

Court of Appeals for the Ninth Circuit. H. T.

Robinson, Petitioner, vs. Commissioner of Internal

Revenue, Respondent. Transcript of the Record.

Upon Petition to Review a Decision of the United

States Board of Tax Appeals.

Filed, November 20, 1937.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Couj't of Appeals

for the Ninth Circuit.
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H. T. Robinson,

Petitioner and Appellant,

vs.

Commissioner of Internal Revenue,

Respondent and Appellee.

APPELLANT'S OPENING BRIEF.

Jurisdiction.

This is a petition for review of a decision of the United

States Board of Tax Appeals entered July 24, 1937.

Questions Involved.

The questions involved are:

(a) Whether or not the Commissioner of Internal

Revenue correctly determined the basis of certain

assets transferred by petitioner to a corporation in

1927 in exchange for the latter's stock and bonds, for

the purpose of determining gain or loss upon the

subsequent sale in 1927 by petitioner of certain of

said bonds; and,

(b) Whether or not the Commissioner of Internal

Revenue correctly determined the basis of petitioner's

stock in said corporation for the purpose of determin-

ing gain or loss, which stock was sold in 1928.



Statutes and Regulations Involved.

The statutes involved are sections 202 (a) and (b) of

the Revenue Act of 1926, the pertinent provisions of

which are as follows

:

"Sec. 202 (a) Except as hereinafter provided in

this section, the gain from the sale or other disposi-

tion of property shall be the excess of the amount

realized therefrom over the basis provided in sub-

division (a) or (b) of section 204, and the loss shall

be the excess of such basis over the amount realized.

"(b) In computing the amount of gain or loss

under subdivision (a)

—

"(1) Proper adjustment shall be made for any

expenditure or item of loss properly chargeable to

capital account, and

"(2) The basis shall be diminished by the amount

of deductions for exhaustion, wear and tear, ob-

solescence, amortization, and depletion which have

since the acquisition of the property been allowable

in respect of such property under this Act or prior

income tax laws; but in no case shall the amount of

the diminution in respect of depletion exceed a de-

pletion deduction computed without reference to dis-

covery value or to paragraph (2) of subdivision (c)

of section 204. In addition, if the property was

acquired before March 1, 1913, the basis (if other

than the fair market value as of March 1, 1913)

shall be diminished in the amount of exhaustion, wear

and tear, obsolescence, and depletion actually sus-

tained before such date."

And also, section 204 (a) (2) of the Revenue Act of

1926 which provides as follows:

"Sec. 204 (a) The basis for determining the gain

or loss from the sale or other disposition of property
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acquired after February 28, 1913, shall be the cost

of such property; except that

—

(1)

(2) If the property was acquired by gift after

December 31, 1920, the basis shall be the same as it

would be in the hands of the donor or the last pre-

ceding owner by whom it was not acquired by gift.

The pertinent Regulation is Article 1561 of Regulations

69 which is as follows:

"Regulations 69, Art. 1561 ... In computing
the amount of gain or loss, however, the cost or other

basis of the property must be increased by the cost

of capital improvements and betterments made to

the property since the basic date. . . ."

Statement of Facts.

In 1921 petitioner became the sole owner of a pubHc

utility business operated as a sole proprietorship under

the name of Ocean Park Heights Land & Water Co. Its

business was the furnishing of water to certain territory

located near Venice, California, and its business was sub-

ject to the rules and regulations of the Railroad Com-

misison of California.

During the period January 1, 1922 to May 1, 1927,

several real estate subdividers who had opened residential

subdivisions in the neighborhood of Venice requested peti-

tioner to furnish water to their various properties. In

order to do this it was necessary for petitioner to have

the territory covered by his franchise extended and to

acquire extra wells in order to produce more water. His

franchise was extended by the Railroad Commission to

cover the territory embraced in these subdivisions. Con-

tracts were entered into between petitioner and the various



subdividers under the terms of which the latter agreed to

pay the cost of instalHng all the necessary water mains,

pipes, canals and other connections necessary for the fur-

nishing of water and to transfer the title to such property

upon completion to petitioner, and petitioner agreed to

furnish an adequate water supply to these subdividers

and to keep the property in repair.

The net cost to the various subdividers of the water

mains, pipes and other connections installed by them be-

tween January 1, 1922 and May 1, 1927 was $170,439.93.

Title to all of these water mains, pipes and connections

was duly transferred to the petitioner by the subdividers.

The contracts between petitioner and the subdividers and

the transfers by the latter to the petitioner were approved

by the Railroad Commission of California. The per-

sons using water on the premises on which these improve-

ments were located paid the same rates as other consumers

in that area paid.

On May 1, 1927, petitioner organized the Ocean Park

Heights Water Co., Inc., under the laws of California.

He transferred to this corporation the entire assets of the

proprietorship receiving in exchange therefor bonds of

the corporation of the face value of v$100,000.00 and 1,250

shares of the common stock. After the transfer he was

the owner of all the outstanding bonds and stock of the

company. Included in the assets transferred to the cor-

poration were the water mains, pipes and connections, title

to which had been transferred to petitioner by the various

subdividers. The issuance of stock and bonds to peti-

tioner in exchange for the assets was approved by the

CaHfornia Railroad Commission.

Later in 1927, petitioner sold $80,000.00 par value

bonds of the company for $73,467.36. The respondent



determined that petitioner realized a profit of $37,715.43

from the sale of the bonds, being the excess of $73,467.36,

the amount received for the bonds over the sum of $35,-

751.93, the cost to the petitioner as determined by the

Commissioner of the property transferred by petitioner to

the corporation. This basis did not include the value or

cost of the water mains, pipe lines and connections trans-

ferred to the petitioner by the various real estate subdi-

viders and by him to the corporation.

In 1928 petitioner sold all of his stock in the company

for a net selling price of $120,470.04. The Commis-

sioner treated the entire sales price as gain.

On May 7, 1937, the United States Board of Tax

Appeals promulgated its opinion wherein it sustained the

action of the Commissioner with respect to both years

involved and on July 24, 1937, entered its final order de-

termining the deficiencies above set forth.

Assignments of Error.

Appellant's assignments of error are as follows:

(1) The Board of Tax Appeals erred in determin-

ing that petitioner was not entitled to include the

value of the water mains, pipe lines and other con-

nections paid for by certain subdividers and trans-

ferred to him for the purpose of determining his

gain or loss in the subsequent sale of the bonds and

stock for which said assets were exchanged.

(2) The Board of Tax Appeals erred in determin-

ing that petitioner realized a profit on the sale of the

bonds in 1927.

(3) The Board of Tax Appeals erred in determin-

ing that petitioner realized a profit upon the sale of

his stock in 1928.
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Argument.

In determining the basis of the assets transferred by

petitioner to the corporation in 1927, and in determining

the basis for petitioner's stock in said corporation which

he sold in 1928, the cost or value of the water mains, pipes

and connections transferred to him by the several real

estate subdividers, should have been reflected.

As pointed out above, petitioner relies upon section

202 (a) and (b) of the Revenue Act of 1926 as inter-

preted by Article 1561 of Regulations 69 and submits

that this section of the statute is entirely sufficient, with-

out more, to sustain his contention. However, Section

204 (a) (2) is persuasive of petitioner's contention.

There is no less reason for allowing petitioner to in-

clude the so-called "donations in aid of construction" in

the amount which he was entitled to recover tax-free on

sale than there is in allowing a donee to recover his

donor's cost.

The reasoning of Crane v. Commissioner, 68 F. (2d)

640 (C. C. A. 1), supports the contentions of petitioner.

In that case Crane leased a piece of land and building in

1920 for a term of ten years, and, in accordance with the

terms of the lease, substantial improvements were made

by the lessee during the year 1920 which were to revert

to the lessor upon the termination of the lease. No part

of the cost of the improvements made by the lessee was

reported by Crane as taxable income. In 1927 he sold

the land and building subject to the lease, and, in com-

puting gain or loss upon the sale in 1927, added to his cost

basis the depreciated value of the improvements. The

Commissioner recomputed the gain or loss without making

any allowance for such depreciated value of the improve-
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ments and the question for decision was whether or not the

depreciated value of such improvements made by the lessee

should be included in Crane's "basis." In that case the

Commissioner urged that the provisions of section 202 (a)

and Regulations 69, Article 1561 interpreting it, requir-

ing a proper adjustment for any expenditure properly

chargeable to a capital account, refer to an expenditure

made by a taxpayer and do not include an expenditure

made by some one else. The Court said:

"It may be doubted wiiether the foregoing

statutes and Regulations require such a conclusion in

all cases."

The case at bar, we submit, is one of the cases where

the contention advanced by the Commissioner in the

Crane case is inapplicable. The Commissioner, both in

the Crane case and here, attempts to apply section

202 (b) (1) as if it read entirely differently from the

way in which it was enacted by Congress. A somewhat

similar attempt by the Commissioner was rejected and

disapproved by this Board and the Court of Appeals of

the District of Columbia in the case of Edgar L. Marston,

18 B. T. A. 558, affirmed 57 F. (2d) 611.

Respondent's position here is even weaker than it was

in the Marston case. There he attempted to restrict the

statute by his regulations. Here he is attempting to re-

strict both the statute and his regulations by adherence

to the views of a Revenue Agent, which ignore plain lan-

guage. The Revenue Agent would apply Article 1561

as if it contained the words which we have italicized,

thus:

".
. . In computing the amount of gain or loss,

however, the cost or other basis of the property must
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be increased by the cost of capital improvements and

betterments made to the property by the taxpayer

since the basic date. . . ."

Obviously, neither the Revenue Agent nor the respond-

ent himself has authority to rewrite the Regulations which,

in accordance with the statute, were approved by the

Secretary of the Treasury.

In the Crane case, the Court denied the petitioner's con-

tention for the reason that Crane failed to report as in-

come in 1920, or in any other year, the value of the im-

provements made by the lessee, which value was admit-

tedly income and should have been reported. It seems

apparent from the decision that the Court would have

allowed the petitioner to add the depreciated value of the

improvements made by the lessee to his cost if the peti-

tionr had reported in the appropriate year or years the

income received by him by virtue of the lessee's expendi-

ture. In the Crane case there is no doubt under the law

that the improvements made by the lessee were income to

the taxpayer. See Miller v. Gearin, 248 F. 225 ; U . S. v.

Boston & Providence R. R. Corp., 37 F. (2d) 670.

In the case at bar, however, it is just as clear that the

value of the improvements to which petitioner acquired

title were not income to him any year. See Edwards v.

Cuba R. Co., 268 U. S. 628; Appeal of Liberty Light &
Power Co., 4 B. T. A. 155. There was no duty upon the

petitioner herein to report their value or cost as income

and there is no basis for claiming that he is estopped in

this proceeding from claiming the benefit of section

202 (b) (1) and the Regulations interpreting it.
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Furthermore, it is submitted that the statute is plain and

unambiguous and there is no reason for reading into it

or the Regulations the provision that the statute requires

that the capital improvements and betterments made to

property refer to expenditures made by the taxpayers and

do not include expenditures made by some one else. The

Circuit Court of Appeals in the Crane case denies that

such construction is necessary.

There is no dispute that the value of petitioner's prop-

erty was increased between the years 1922 and May 1,

1927 by the improvements and betterments to which he

acquired title, the cost and value of which were $170,-

439.93.

The cost of these improvements and betterments was

carried on the books at that figure, depreciation was taken

upon them and allowed by the Commissioner in his audit

of the returns for 1922 to May 1, 1927, and the cost of

these improvements was required to be reported to the

Railroad Commission of California, and were so reported

in the asset account on the balance sheet submitted to the

Commission.

These improvements and betterments immediately went

to work for the taxpayer (and the Government), for in

each of the years 1922 to May 1, 1927, petitioner's busi-

ness showed a profit upon which income tax was paid.

Until that date this business had been a losing proposition

during the eight years of its existence.

The respondent determined that the taxpayer realized

a profit in 1927 upon the exchange of his property for

stocks and bonds of the corporation under section 203(d)

of the Revenue Act of 1926. Quite obviously the respond-
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ent is wrong in determining a profit on this transaction,

for the undisputed facts show that the petitioner received

stock and bonds of the corporation in exchange for his

assets. This was a transaction in which neither gain nor

loss is recognized. (Section 203(b)(4) of the Revenue

Act of 1926.) The respondent treated the transaction as

a transfer of assets in exchange for stock and cash. In

determining a profit in 1927 the respondent determined

the adjusted basis of the assets transferred by the tax-

payer to the corporation to be $35,751.93. In determining

such basis he entirely ignored the value or cost of the

improvements and betterments made to taxpayer's prop-

erty, the undisputed cost and value of which was $170,-

439.93. It is the taxpayer's contention that the cost of

these improvements and betterments should be added to

his other cost in determining gain or loss. The taxpayer's

"basis" for the bonds and stock combined was $206,011.86.

This must be allocated as between the bonds and the

stock. In the absence of a showing by the taxpayer that

the bonds were worth less than $100,000.00 (which was

not attempted), the full par value thereof must be allo-

cated to the bonds. This leaves only $106,011.86 to be

allocated to the shares of stock.

Thus, on the sale in 1927 of $80,000.00 par value of

bonds having a ''basis" of $80,000.00 the taxpayer realized

a loss of $6,532.64, since the taxpayer received only $73,-

467.36.

The "basis" of the stock sold in 1928 being $106,011.86

the taxpayer realized a gain of $14,458.18 on the sale for

$120,470.04.

The taxpayer also relies upon section 204(a)(2) of the

Revenue Act of 1926. These improvements and better-
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ments to which he acquired title, were acquired without

cost to him and he therefore acquired them by way of gift.

While it may be admitted that the manner by which he

acquired title is not the ordinary case of gift it is very

analogous to it. It is admitted that the taxpayer acquired

legal title to these properties without cost to him. It can

not be said that he acquired them by purchase for he paid

nothing. It is admitted that he did not acquire them by

inheritance or by adverse possession. While it is true

that the donors of these improvements and betterments had

in mind the ulterior motive of facilitating the sale of their

real estate subdivisions, it is also true that at all times

they were willing to give the taxpayer properties which

cost them, in the aggregate, $170,439.93.

The facts in this case are very similar to the facts in

a case before the General Counsel of the Bureau of In-

ternal Revenue, set forth in G. C. M. 1581, reported in

C. B. VI-1, page 197. In that case, a foreign corporation

at its own expense and pursuant to a contract with the

taxpayer, erected on the latter's premises a demonstration

plant and transferred it to the taxpayer without cost.

In that case the General Counsel, relying upon the de-

cision of the Supreme Court in the Ciiba Railroad case,

and the decision of this Board in the case of Liberty Light

& Power Company, held that the value of the plant ac-

quired by the taxpayer did not constitute taxable income.

In the last paragraph of the opinion, the General Counsel

says

:

"It is the opinion of this office that the property

acquired in the instant case was as clearly a capital

contribution or gift as was the property acquired in

either of the cases cited. * * *"
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If if be held that title to the improvements involved in

this case was acquired by the petitioner as a gift, then

it follows that under the statute the cost of these improve-

ments to the donors shall be the basis of determining the

profit or loss upon their subsequent sale by the donee, the

petitioner herein. (See section 204(a)(2) of the Revenue

Act of 1926.)

In case of doubt, of course, the statute is to be "con-

strued most strongly against the Government, and in

favor of the citizen." (Gould v. Gould, 245 U. S. 151.)

The recent case of Helvering v. Clairbor lie-Annapolis

Ferry Co., decided by the Circuit Court of Appeals for

the Fourth Circuit on January 4, 1938 (reported in C. C.

H. 1938 Tax Service, section 9029) is in point. There,

the taxpayer, a privately owned company received an an-

nual subsidy from the State of Maryland for the mainte-

nance and operation of its ferry. The amount received

from the State was used for the operation of the ferry and

was not segregated from the other income received by the

company from operations. The Board of Tax Appeals

held that the amount received from the State was not in-

come but was a contribution to capital by the State to en-

courage, promote and maintain a ferry service in the pub-

lic interest.

The Circuit Court reversed the Board holding that the

amount received from the State was income and not a con-

tribution to capital. The basis of this decision was that the

subsidy received from the State was used like other income

for operating expenses and the accumulation of a fund

from which dividends should be paid and that no part of

the subsidy went in to the invested capital of the enterprise.

The taxpayer's capital was invested in wharves and ferry
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boats and the payment by the State was intended, not to

reimburse the taxpayer for expenditures it had made in

their purchase of equipment, but to compensate in part

for their operation. It was treated in all respects like

other income and was available for operating expenses or

the payment of dividends. The Court distinguished the

case of Edwards v. The Cuba R. Co., supra, on the ground

that in the latter case the subsidy payments were made by

the Cuban Government and used for capital expenditures.

In the case at bar the "donations in aid of construction"

were not income and were not used by way of operating

expenses but were direct contributions to the capital of the

company. They were gifts of property of the same kind

as the properties in which the company's assets were in-

vested, namely, water mains, pipes and other connections.

Conclusion.

In view of the foregoing it is respectfully submitted

that the Commissioner erred in determining a gain upon

the transactions involved in this appeal in not adding to

petitioner's cost the value or cost of improvements and

betterments to his property. The decision of the Board

of Tax Appeals should be reversed.

Respectfully submitted,

George Bouchard,

Dana Latham,

Attorneys for Petitioner.
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OPINION BELOW

The only previous opinion in this case is that

of the United States Board of Tax Appeals (R. 21-

32) promulgated May 7, 1937, reported at 35

B. T. A. 1080.

JURISDICTION

This appeal involves income taxes for the calen-

dar years 1927 and 1928 in the amounts of $4,883.80

and $14,804.59 respectively, and is taken from an

order of the United States Board of Tax Appeals

entered July 24, 1937 (R. 33). The case is brought

to this Court by petition for review filed October

21, 1937 (R. 34-38), pursuant to the provisions of

Sections 1001-1003 of the Revenue Act of 1926, c.

27, 44 Stat. 9, as amended by Section 1101 of the

Revenue Act of 1932, c. 209, 47 Stat. 169.



QUESTION PRESENTED

Whether the Board of Tax Appeals erred in

holding that the unrecovered cost to the petitioner

of the stocks and bonds of the Ocean Park Heights

Land & Water Company, Incorporated, which the

petitioner received for assets which he transferred

to the Ocean Park Heights Land & Water Com-

pany, Incorporated, upon its organization in 1927,

was $35,751.93.

STATUTES AND REGULATIONS INVOLVED

These will be found in the Appendix, infra,

pp. 18-24.

STATEMENT

The facts are not in controversy. The evidence

below was not brought up, and the case is accord-

ingly before this Court upon the findings of fact

of the Board of Tax Appeals, which are as follows

(R. 22-26)

:

Petitioner, H. T. Robinson, is a resident of Los

Angeles, California. In 1921 he became the sole

owner of a public utility business operated as a

sole proprietorship under the assumed name of

Ocean Park Heights Land & Water Company. Its

business was the furnishing of water to a certain

territory located near the City of Venice, Cali-

fornia. Its business was subject to the rules and

regulations of the Railroad Commission of the

State of California.

During the period January 1, 1922, to May 1,

1927, several real estate subdividers who had



opened residential subdivisions in the neighbor-

hood of Venice, California, came to the petitioner

with the request that he furnish water to their

various subdivisions. In order to do this it was

necessary for the petitioner to have the territory

covered by his franchise extended and to acquire

extra wells in order to produce more water. Peti-

tioner's franchise was extended to cover the terri-

tory embraced in these various subdivisions pur-

suant to an order of the Railroad Commission of

California. Written contracts were entered into

between the petitioner and the various subdividers

under the terms of which the subdividers agreed

to pay the cost of installing all the necessary water

mains, pipes, canals, and other connections neces-

sary for the furnishing of water and to transfer the

title to such property upon completion to the peti-

tioner, and the petitioner agreed to furnish an ade-

quate water supply to subdividers and to keep such

property in repair. In some instances the con-

tracts provided that the subdividers themselves

should install the necessary connections, pay the

cost thereof, and transfer title to the property to

the petitioner ; in other instances, the contracts pro-

vided for the petitioner to install the necessary con-

nections and for reimbursement of the cost by the

subdividers and transfer of title to petitioner.

The total net cost to the various subdividers of

the water mains, pipes, and other connections in-

stalled by them between January 1, 1922 and May
1, 1927, was $170,439.93. Title to all of these water



mains, pipes, and connections was duly trans-

ferred to the petitioner by the several subdividers.

The fair market value of the property so trans-

ferred to the petitioner was at least $170,439.93'.

The contracts entered into between the taxpayer

and the various subdividers and the transfer by

the latter to the petitioner of title to these proper-

ties were approved by the Railroad Commission of

California and the cost of such improvements was

reported to the Railroad Commission of California

in the amount of $170,439.93.

The expense of maintaining these improvements

was borne by the taxpayer after title to them was

transferred to him. The persons using water on

the premises on which these various improvements

were located received no concessions from the pe-

titioner by way of reduced rates. They paid the

same rates as other consumers in that area paid.

On May 1, 1927, petitioner organized the Ocean

Park Heights Water Company, Incorporated, un-

der the laws of California. He transferred to this

corporation the entire assets of the Ocean Park

Heights Land & Water Company, receiving in ex-

change therefor bonds of the corporation of the

face value of $100,000 and 1,250 shares of common

capital stock. After this transfer the petitioner

was the owner of all of the outstanding stock and

bonds of the corporation. Included in the assets

transferred to the corporation were the water

mains, pipes, and connections, title to which had

been transferred to petitioner by the various sub-



dividers. The issuance by the corporation of all

of its stock and bonds to petitioner in exchange for

the assets of the Ocean Park Heights Land &
Water Company was approved by the California

Railroad Commission.

Later in 1927 the petitioner sold bonds of the

Ocean Park Heights Water Company, Incorpo-

rated, of the par value of $80,000 for $73,467.36.

The petitioner and his wife, A. D. Robinson, filed

a joint income tax return for the year 1927. No
gain or loss was reported in that return from the

sale of the bonds. The respondent determined that

petitioner realized a profit of $37,715.43 from the

sale of the bonds, being the excess of $73,467.36,

the amount received for the bonds, over the sum of

$35,751.93, the cost to the petitioner, as determined

by the Commissioner, of the property transferred

by the petitioner to the Ocean Park Heights Water

Company, Incorporated. The basis of $35,751.93

did not include the value or cost of the water mains,

pipe lines, and connections transferred to the peti-

tioner by the various real estate subdividers and

by the petitioner to the Ocean Park Heights Water

Company, Incorporated, but represented only the

cost to the petitioner of other property transferred

by him to the Ocean Park Heights Water Com-

pany, Incorporated. The deficiency for the year

1927 is due in part to the respondent 's action in in-

cluding in the taxable income of petitioner and his

wife, for the year 1927, a gain of $37,715.43 from



the sale of said bonds, which the Commissioner

taxed at capital gain rates.

In computing the deficiency of petitioner for the

year 1927 the respondent made an adjustment in

the amount of $17,906.32, representing depreciation

on petitioner's assets for the years 1923 to May 1,

1927, inclusive.

In 1928 the petitioner sold all of his stock in the

Ocean Park Heights Water Company, Incorpo-

rated, for a net selling price of $120,470.04. The

petitioner and his wife filed separate income tax

returns for the year 1928. Each reported as ordi-

nary gain from the sale of the stock the sum of

$20,983.59. The respondent treated the entire sales

price as gain and included one-half thereof, or $60,-

235.02, in the taxable income of each, the petitioner

and his wife, and taxed same at capital gain rates.

At the hearing the Board of Tax Appeals

granted the Commissioner permission (R. 2) to

file an amended answer (to conform to the proof).

Such an answer was filed on September 7, 1934 (R.

18-20), and alleges that the taxpayer's wife, Mrs.

A. D. Robinson, owned no interest in the 1,250

shares of stock of the Ocean Park Heights Land &
Water Company, Incorporated, which were sold

in 1928, but that the taxpayer owned them all and

that accordingly all the profit upon the sale of such

stock should be taxed to him, for the tax upon which

the amended answer made claim. The Board of

Tax Appeals sustained this position and held (R.

32) that the wife owed no deficiency (in her case,



Board of Tax Appeals Docket No. 62,274, tried

with her husband's) but that the husband owed a

greater deficiency than had been originally pro-

posed. The Board of Tax Appeals then rendered

judgment against the petitioner accordingly (R.

33). Under this appeal, the petitioner has not

challenged the Board's determination that he is

liable for all of whatever tax may be due upon the

1928 sale, but contends that his cost basis for the

bonds sold in 1927 and the stock sold in 1928 was

much in excess of that determined by the Board of

Tax Appeals.

SUMMARY OF ARGUMENT

Upon Section 204 (a) of the Revenue Act of 1926

and the corresponding provision of the Revenue Act

of 1928, Section 113 (a), the basis for determining

petitioner's gain or loss from the sale in 1927 of

bonds and from the sale in 1928 of stock of the

Ocean Park Heights Water Company, Incorpo-

rated, was the cost to the petitioner of those bonds

and of that stock. The petitioner had acquired

all of the stock and bonds of the Ocean Park

Heights Water Company, Incorporated, in a non-

taxable exchange of a waterworks system for such

stock and bonds, when the corporation was organ-

ized in 1927. Prior to that exchange the petitioner

was only out of pocket $35,751.93 in cash and had

obligated himself to furnish certain subdividers

(and subdivisions) with water. After that ex-

change the Ocean Park Heights Water Company,
46586—38 2
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Incorporated, was obligated to furnish the water

and the petitioner was relieved of his obligations

to furnish water. Thereafter the petitioner had

but $35,751.93 invested in the deal. That was the

unrecovered cost to the petitioner of the bonds and

stock which he had received in the non-taxable ex-

change of 1927. The profit upon the sale of the

stock and bonds should be computed and deter-

mined accordingly, and this the Board of Tax Ap-

peals has done.

ARGUMENT

The Board of Tax Appeals correctly determined the

amount of the profit which the petitioner realized upon
the sale in 1927 of bonds of the Ocean Park Heights

Water Company, Inc., having a par value of $80,000,

and correctly determined the amount of the profit

which the petitioner realized upon the sale in 1928 of

all the stock which the petitioner owned in the Ocean
Park Heights Water Company, Inc.

Whether the Board of Tax Appeals correctly de-

termined the amount of the profit which petitioner

realized upon the sale of bonds of his water com-

pany in 1927 and upon the sale of all the stock of

his company in 1928 depends, in turn, upon the peti-

tioner's basis for those bonds and that stock. If the

petitioner's basis was the amount which the Com-

missioner determined, and which the Board of Tax

Appeals approved, then the petitioner realized the

profit which the Board of Tax Appeals determined

and found.

It is undisputed that the petitioner was actually

out of pocket but $35,751.93 for the properties



transferred on or about May 1, 1927, from his unin-

corporated Land and Water Company for the

bonds of the Ocean Park Heights Water Company,

Incorporated, of face value $100,000 and for the

1,250 shares of stock of the Water Company.

Prior to the transfer of assets to the new corpora-

tion the petitioner had of course agreed with the

various subdividers—who had installed water

mains, pipes, and other connections at a cost of

$170,43^9.93 to such subdividers and had trans-

ferred title thereof to the petitioner—that he

would furnish an adequate water supply to the sub-

dividers at the regular rates and keep the trans-

ferred property in repair. Upon the transfer,

however, and as the Board of Tax Appeals set

forth (R. 31) the new corporation

—

assumed the executory obligation of peti-

tioner under the contracts with the subdivi-

ders, and relieved petitioner of any further

performance thereunder. Petitioner, there-

fore, received in exchange for the assets of

the water system not only the stock and

bonds of the corporation, but was relieved

at that time of performance under the con-

tract with the subdividers.

As a result, the petitioner—who had given for

all assets transferred to his new corporation only

$35,751.93 in cash together with his promise or

executory obligation to furnish water as stipulated

to the several subdividers—was relieved of his

executory obligation to furnish such water and to
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keep the mains in repair. All that he thereafter

had in the deal was $35,751.93, as the Board of Tax

Appeals held, and that, we submit, was the peti-

tioner's basis under Sections 202 (a), 203 (a) and

203 (b) (4), and 204 (a) (6) of the Revenue Act of

1926, and under the comparable provisions of the

Revenue Act of 1928, Appendix, infra, for deter-

mining the amount of profit or loss realized by the

petitioner upon the shortly subsequent sale of the

bonds and stock of his corporation. Cf. Faris v.

Helvering, 71 F. (2d) 610, 611-612 (C. C. A. 9th),

certiorari denied, 293 U. S. 584.

The petitioner urges (Br. 12-13) that the water

mains, pipes, and properties which had cost the sub-

dividers $170,439.93 and which were worth that sum

when transferred to the petitioner or when the

petitioner was reimbursed for installing them (all

of which occurred between January 1, 1922, and

May 1, 1927, even possibly all between January 1,

1927, and May 1, 1927) were a gift from the several

subdividers to the petitioner. The Board of Tax

Appeals found to the contrary and, we submit, its

finding and decision in that respect is supported by

most substantial evidence. Being thus supported

its determination upon the point should be affirmed.

Cf. Elmhurst Cemetery Co. v. Commissioner, 300

U. S. 37 ; Commissioner v. Eldridge, 79 F. (2d) 629

(CCA. 9th).

Section 1145 of the Civil Code of the State of

California defines a gift as follows: "A gift is a

transfer of personal property made voluntarily and
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without consideration." Thus it will be seen that

the sme qua non of a gift is absence of considera-

tion. Cf. Noel V. Parrott, 15 F. (2d) 669, 671 (C.

C. A. 4th). There was no absence of consideration

for the water mains, pipes, and like properties

transferred by the subdividers to the petitioner or

installed by the petitioner at the cost of the sub-

dividers, who reimbursed him. In that connection,

the Board said (R. 29-30) :

We think it clear that the transaction here

was not a gift in the sense that it was a

gratuity. Burke v. Southern Pacific Rail-

road Co., 234 U. S. 669; Louisville & Nash-

ville Railroad v^ United States, 267 U. S. 395

;

Edwards v. Cuba Railroad Co., supra. The
** donors" did not intend to make such a gift

to petitioner. The relationship of the parties

negatives any such intent. Both were inter-

ested in the benefits they hoped to reap by
the arrangements. There was, as argued by
the respondent, valuable consideration flow-

ing to the subdividers from petitioner for the

transfer of the property here in question.

The parties were dealing at arm's length.

The subdividers needed water to enable them
to promote the subdivisions and they agreed

to pay the cost of installing all the necessary

mains, pipes, and connections, and to trans-

fer title to such property to the petitioner.

The petitioner agreed to maintain the prop-

erty and to furnish an adequate water supply

to the subdivisions. This promise consti-

tuted consideration for the property received.

These contracts under which the gifts or
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grants in aid were made were, we think, valid

and enforceable. The grantors having per-

formed could require the petitioner to do so

or respond in damages.

Continuing further, the Board of Tax Appeals

held (R. 31-32) that when the new corporation took

over the water plant as a going concern and the

assets transferred with it and assumed the execu-

tory obligation of the petitioner under his con-

tracts with the subdividers and relieved the peti-

tioner of any further performance thereunder

:

This assumption of performance constituted

a full recovery of the consideration given

by him for the donations in aid of construc-

tion. Thereafter the only part of his cost

not recovered was the $35,751.93. This he

is entitled to recover upon the sale of the

stock and bonds which he received in the

exchange. The difference between this

amoimt and the amount received on dispo-

sition of the stock and bonds constitutes

capital gain and is subject to tax. * * *

This reduced petitioner's cost basis to

$35,751.93, which amount he is entitled to

recover upon the sale of the stock and bonds

received in exchange for the assets of the

water company.

We submit that the Board of Tax Appeals was

entirely correct in its decision and that its decision

should, accordingly, be affirmed.

The petitioner urges that the so-called donations

in aid of construction were not income to the peti-

tioner, since they were not in the nature of an an-
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nual subsidy paid in cash which was commingled

with operating revenues and used like such other

income for operating expenses and for the accumu-

lation of a fimd from which dividends should be

paid, as in Helvering v. Claiborne-Annapolis Ferry

Co. (C. C. A. 4th), decided January 4, 1938, not

officially reported but found in 1938 C. C. H., Vol. 4,

par. 9029. In this connection the petitioner cites

and relies upon Edwards v. Ciiba Railroad, 268

U. S. 628. That decision, of course, holds that aids,

gifts, and grants in order to induce construction

and operation of railroads for the service of the

public are not given as mere gratuities.^ In that

case the Supreme Court also held (p. 633) that the

value of lands and other physical property handed

over to the railroad company upon the completion

of part of its railroad "was not taxable income,"

and that certain subsidy payments in cash which

had been received and used in partial reimburse-

ment of the railroad's capital expenditures "do not

constitute income within the meaning of the Six-

teenth Amendment" (p. 634).

We may concede that mider Edwards v. Cuba

Railroad, supra, the water mains, pipes and prop-

erty transferred to the petitioner by the various

subdividers do not constitute a part of petitioner's

taxable income. Probably they were not even in-

come to him. If they were income, but non-tax-

able income having no cost or other basis in his

1 Cf. also G. C. M. 16952, 1937-1 Cumulative Bulletin 133.
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hands, then presumably he would be liable—fol-

lowing a sale of the stock and bonds received in

the non-taxable exchange of May 1, 1927—for tax

upon the difference between what he received for

such securities and $35,751.93^. Cf. Helvering v.

Gowran, decided DecembcT 6, 1937, by the Su-

preme Court, not yet officially reported; Helver-

ing V. Pfeiffer, decided December 6, 1937, by the

Supreme Court, not yet officially reported. The

tax which the Board of Tax Appeals approved was

a tax upon only this difference.

Presumably, the water mains, pipes, and other

connections furnished by the subdividers were not

profits or gains from the use or operation of the

water sytem, and would not be considered income

taxable to the Land & Water Company or to the

petitioner when he received them. Edwards v.

Cuba Railroad, supra. That, however, does not

settle our present problem. We have already seen

that the subdividers did not supply the water mains

and connections and similar properties as a gift,

i. e., with a donative intent and without considera-

tion. On the contrary, the parties dealt at arm's

length and the petitioner furnished what the

Board held must, under the circumstances, be re-

garded as adequate consideration. When the as-

sets of the water system were transferred to the

new corporation for its stock and bonds the peti-

tioner was relieved of performance under his con-

tracts with the subdividers. All that the petitioner

thereafter had invested in the new corporation
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was his $35,751.93 (and he was obligated to supply

nothing). Thus the petitioner had failed to re-

cover only $35,751.93 on acount of his venture into

the waterworks busmess at the time when, later

in 1927, he sold bonds of his new corporation of

the par value of $80,000 for $73,467.36. The dif-

ference was, of course, clear profit. Having thus

recovered the cost of his entire interest in 1927, the

$120,470.04 which the petitioner received upon the

sale of his stock in 1928 was all profit. Kell v.

Commissioner, 88 F. (2d) 453, 456 (C. C. A. 5th).

Cf . Steele-Wedeles Co. v. Commissioner, 63' E. (2d)

541, 543 (C. C. A. 7th) ; Neiv York, C. & S. L. R. B.

Co. V. Helvering, 71 F. (2d) 956, 959-960 (App.

D. C.) ; United States v. Kirhy Lumber Co., 284

U. S. 1 ; Burnet v. Sanford (&*Brooks Co., 282 U. S.

359, 364.

Kell V. Commissioner, supra, we think, is a case

in point. Kell, representing certain associates, and

one Hamon, representing certain associates, under-

took in 1919 to build a railroad between two points

in Texas, the expenses to be shared equally by each

group of associates and each group to have a one-

half interest. During the building of the project

the promoters, Kell and Hamon, received grants

of land and cash bonuses or grants in aid of con-

struction from various communities and individ-

uals to a total value or amount of $635,279.69, all of

which were used in the construction of the railroad

and no part of which was distributed to Hamon
and Kell or to their several associates. After Kell
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and his associates had invested $775,000 of funds

from their own pockets in the enterprise, friction

developed between the two factions, and in 1920

Hamon and his associates bought the interest of

Kell and his associates for $1,050,000 cash. When
it came time to determine the profit or loss of Kell

and associates upon the sale of 1920 Kell urged

that the Kell group was entitled to include in its

basis an aliquot part, to wit : one-half of the dona-

tions of cash and land received in connection with

and used in the construction of the railroad. So

figured the basis of the group w^ould be $775,000

plus $317,689.84 (one-half of $635,279.69) or

$1,092,689.84, and the Kell group would have sus-

tained a loss of $42,689.84 upon the deal.

The Commissionei* held that the basis of the

Kell group was $775,000 and hence that the group

had realized a profit of $275,000 upon the sale of

1920, and the Commissioner determined deficiencies

accordingly. The Board of Tax Appeals upheld

the Commissioner's determination upon the point,

and the Circuit Court of Appeals for the Fifth

Circuit affirmed that decision. In concluding its

opinion with respect to the particular issue ^ the

Circuit Court of Appeals said (p. 456) :

In arriving at the cost of Kell and asso-

ciates the Commissioner properly excluded

these gifts and donations to the railroad

2 There was another issue in KeJl v. Commissioner^ swpra^

of no pertinence to the present controversy.



17

enterprise, and the Board correctly sustained

his determination.

We submit that the decision of the Circuit Court

of Appeals for the Fifth Circuit in Kell v. Com-

missioner, supra, is in point in the instant case,

that Kell v. Commissioner was correctly decided

upon the particular issue, and that the decision

below in the case now before this Court should

likewise be affirmed.

CONCLtTSION

The decision of the Board of Tax Appeals was

correct and should be affirmed.

Respectfully submitted,

James W. Morris,

Assistant Attorney General.

J. Louis Monarch,
Warren F. Wattles,

Special Assistants to the Attorney General.

February 1938.



APPENDIX

Eevenue Act of 1926, c. 27, 44 Stat. 9:

Sec. 202. (a) Except as hereinafter pro-
vided in this section, the gain from the sale

or other disposition of property shall be the
excess of the amount realized therefrom over
the basis provided in subdivision (a) or (b)
of section 204, and the loss shall be the excess
of such basis over the amount realized.

(b) In computing the amoiuit of gain or
loss under subdivision (a)

—

(1) Proper adjustment shall be made for
any expenditure or item of loss properly
chargeable to capital account, and

(2) The basis shall be diminished by the
amount of the deductions for exhaustion,
wear and tear, obsolescence, amortization,
and depletion which have since the acquisi-

tion of the property been allowable in respect
of such property under this Act or prior in-

come tax laws ; * * *

(c) The amount realized from the sale or
other disposition of property shall be the
sum of any money received plus the fair

market value of the property (other than
money) received.

(d) In the case of a sale or exchange, the
extent to which the gain or loss determined
under this section shall be recognized for the
purposes of this title, shall be determined
under the provisions of section 203.*****

Sec. 203. (a) Upon the sale or exchange of
property the entire amount of the gain or
loss, determined under section 202, shall be

(18)
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recognized, except as hereinafter provided
in this section.

(b) (4) No gain or loss shall be recognized
if property is transferred to a corporation
by one or more persons solely in exchange
for stock or securities in such corporation,
and immediately after the exchange such
person or persons are in control of the cor-

poration ; but in the case of an exchange by
two or more persons this paragraph shall

apply only if the amount of the stock and
securities received by each is substantially

in proportion to his interest in the property
prior to the exchange.*****

(i) As used in this section the term ''con-

trol" means the ownership of at least 80 per
centum of the voting stock and at least 80
per centum of the total niunber of shares of

all other classes of stock of the corporation.

Sec. 204. (a) The basis for determining
the gain or loss from the sale or other dis-

position of property acquired after Febru-
ary 28, 1913, shall be the cost of such prop-
erty; except that

—

*****
(2) If the property was acquired by gift

after December 31, 1920, the basis shall be

the same as it would be in the hands of the

donor or the last preceding owner by whom
it was not acquired by gift. If the facts

necessary to determine such basis are un-
known to the donee, the Commissioner shall,

if possible, obtain such facts from such
donor or last preceding owner, or any other

person cognizant thereof. If the Commis-
sioner finds it impossible to obtain such
facts, the basis shall be the fair market value

of such property as found by the Commis-
sioner as of the date or approximate date at
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which, according to the best information that

the Commissioner is able to obtain, such
property was acquired by such donor or last

preceding owner

;

*****
(6) If the property was acquired upon an

exchange described in subdivision (b), (d),

(e), or (f) of section 203, the basis shall be
the same as in the case of the property ex-

changed, decreased in the amount of any
money received by the taxpayer and in-

creased in the amount of gain or decreased
in the amount of loss to the taxpayer that

was recognized upon such exchange under
the law applicable to the year in which the

exchange was made. * * *

Revenue Act of 1928, c. 852, 45 Stat. 791

:

Sec. 111. Determination of amount of
gain or loss.

(a) Computation of gain or loss.—Except
as hereinafter provided in this section, the

gain from the sale or other disposition of
property shall be the excass of the amount
realized therefrom over the basis provided
in section 113, and the loss shall be the ex-

cess of such basis over the amount realized.

(b) Adjustment of basis.—In computing
the amount of gain or loss under subsec-

tion (a)

—

(1) Proper adjustment shall be made for

any expenditure, receipt, loss, or other item,

properly chargeable to capital account, and
(2) The basis shall be diminished by the

amount of the deductions for exhaustion,

wear and tear, obsolescence, amortization,

and depletion which have since the acquisi-

tion of the property been allowable in re-

spect of such property under this Act or

prior income tax laws • * * *
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(3) In the case of stock the basis shall be
diminished by the amount of distributions

previously made in respect of such stock, to

the extent provided under the law appli-

cable to the year in which the distribution

was made.
(c) Amount realized.—The amount real-

ized from the sale or other disposition of

property shall be the sum of any money re-

ceived plus the fair market value of the
property (other than money) received.

(d) Recognition of gain or loss.—In the

case of a sale or exchange, the extent to

which the gain or loss determined under this

section shall be recognized for the purposes
of this title, shall be determined mider the
provisions of section 112.*****

Sec. 112. Recognition of gain or loss.

(a) General rule.—Upon the sale or ex-

change of property the entire amount of the
gain or loss, determined under section 111,

shall be recognized, except as hereinafter
provided in this section.

(b) Exchanges solely in kind.—*****
(5) Transfer to corporation controlled by

transferor.—No gain or loss shall be recog-

nized if property is transferred to a cor-

poration by one or more persons solely in
exchange for stock or securities in such cor-

poration, and immediately after the ex-

change such person or persons are in con-

trol of the corporation; but in the case of

an exchange by two or more persons this

paragraph shall apply only if the amount of

the stock and securities received by each is

substantially in proportion to his interest

in the property prior to the exchange.
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(j) Definition of control.—As used in this

section the term ''control" means the own-
ership of at least 80 per centum of the voting
stock and at least 80 per centum of the total

number of shares of all other classes of stock
of the corporation.

Sec. 113. Basis for determining gain or
LOSS.

(a) Property acquired after Fehruary 28,
1913.—The basis for determining the gain
or loss from the sale or other disposition of
property acquired after February 28, 1913,

shall be the cost of such property; except
that

—

(2) Gift after December 31, 1920.—li the

property was acquired by gift after Decem-
ber 31, 1920, the basis shall be the same as it

would be in the hands of the donor or the

last preceding owner by whom it was not ac-

quired by gift. If the facts necessary to

determine such basis are unknown to the

donee, the Commissioner shall, if possible,

obtain such facts from such donor or last

preceding owner, or any other person cogni-

zant thereof. If the Commissioner finds it

impossible to obtain such facts, the basis

shall be the fair market value of such prop-
erty as found by the Commissioner as of the

date or approximate date at which, accord-

ing to the best information that the Commis-
sioner is able to obtain, such property was
acquired by such donor or last preceding
owner

;

*****
(6) Tax-free exchanges generally.—If the

property was acquired upon an exchange
described in section 112 (b) to (e), inclu-

sive, the basis shall be the same as in the

case of the property exchanged, decreased
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in the amount of any money received by the

taxpayer and increased in the amoimt of

gain or decreased in the amount of loss to

the taxpayer that was recognized upon such
exchange under the law applicable to the

year in which the exchange was made. * * *

Treasury Regulations 69, relating to the Revenue

Act of 1926;

Art. 1561. Determination of the amount
of gain or loss.—Section 202 sets forth the

rules for the determination of the amount
of gain or loss from the sale or other dis-

position of property. In general, the gain
from the sale or other disposition of prop-
erty is the excess of the amount realized

therefrom over the cost or other basis pro-
vided in section 204 and articles 1591-1603,

and the loss is the excess of such cost or other
basis over the amount realized. Whether
gain or loss from a sale or exchange shall be
recognized, and if so, the extent to which it

is to be recognized for the purpose of income
taxation must be determined under the pro-
visions of section 203 and articles 1571-1580.

* * * * *

Art. 1591. Basis for determining gain or
loss from sale.—The basis for determining
the gain or loss from the sale or other dispo-

sition of property acquired after February
28, 1913, is, in general, the cost of such prop-
erty. This general rule is, however, subject

to the exceptions set forth in section 204 and
articles 1592-1602.

Treasury Regulations 74, relating to the Reve-

nue Act of 1928

:

Art. 561. Determination of the amount of
gain or loss.—Section 111 sets forth the rules

for the determination of the amount of gain
or loss from the sale or other disposition of
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property. In general, the gain from the

sale or other disposition of property is the
excess of the amount realized therefrom over
the cost or other basis provided in section

113 and articles 591-604, and the loss is the
excess of such cost or other basis over the
amount realized. Whether gain or loss from
a sale or exchange shall be recognized, and
if so, the extent to which it is to be recog-
nized for the purpose of income taxation,

must be determined under the provisions of
section 112 and articles 571-580.

* * * * ^t

Art. 591. Basis for determining gain or
loss from sale.—The basis for determining
the gain or loss from the sale or other dispo-
sition of property acquired after February
28, 1913, is, in general, the cost of such prop-
erty. This general rule is, however, sub-
ject to the exceptions set forth in section

113 and articles 592-604. * * * C/---
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